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April 4, 2018 

Via eTariff 

The Honorable Kimberly D. Bose 
Secretary of the Commission 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington DC 20426 

Re: PacifiCorp, Docket No. ER18-____-000 

Construction Agreement with Heber Light and Power Company 

Dear Secretary Bose: 

Pursuant to Section 205 of the Federal Power Act (“FPA”)1 and Part 35 of the 
Federal Energy Regulatory Commission’s (“FERC” or “Commission”) Rules of Practice 
and Procedure,2 PacifiCorp hereby tenders for filing a Construction Agreement between 
PacifiCorp3 and Heber Light and Power Company for the construction of the Heber-
Midway line, to be designated as PacifiCorp Rate Schedule No. 734 (the “Construction 
Agreement”).  Because the parties intend that each party bear its own costs (with 
certain exceptions noted below), it is not clear that the Construction Agreement is 
required to be filed under the Commission’s rule of reason.  Nonetheless, PacifiCorp 
tenders the Construction Agreement for filing out of an abundance of caution and does 
not request a jurisdictional determination.   

As discussed further herein, the Construction Agreement was executed April 3, 
2017, but was not filed with the Commission at that time.  However, PacifiCorp has not 
assessed any charges under the agreement.  Accordingly, PacifiCorp respectfully 
requests waiver of prior notice to permit an effective date of April 3, 2017, the date of 
execution of the Construction Agreement.  Good cause exists to grant this waiver 
because the Construction Agreement is a bilateral mutual construction agreement that 
does not involve an increase in rates.  Moreover, no charges have been assessed 
under this Construction Agreement.  If the Commission does not grant the April 3, 2017 
effective date, PacifiCorp respectfully requests an effective date of April 5, 2018, one 
day after filing. 

1 16 U.S.C. § 824d (2016). 

2 18 C.F.R. Part 35 (2018). 

3 As noted in the Construction Agreement, PacifiCorp does business as Rocky Mountain Power in 
Utah. 
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I. Parties to the Construction Agreement 

 a. PacifiCorp 

PacifiCorp is an Oregon corporation.  PacifiCorp is a vertically-integrated public 
utility primarily engaged in providing retail electric service to approximately 1.8 million 
residential, commercial, industrial, and other customers in portions of the following 
states: California, Idaho, Oregon, Utah, Washington, and Wyoming.  PacifiCorp 
provides electric transmission service in nine Western states, and owns or has interests 
in approximately 16,500 miles of transmission lines and 71 thermal, hydroelectric, wind-
powered generating, and geothermal facilities. 
 

PacifiCorp provides open access transmission service pursuant to its OATT, 
which is on file with the Commission.  PacifiCorp operates two BAAs, PACE and 
PACW.  PACE principally includes PacifiCorp’s load and generating capacity in the 
states of Idaho, Utah, and Wyoming.  PACW principally includes PacifiCorp’s load and 
generating capacity in the states of Washington, Oregon, and California.   

 
b. Heber Light & Power Company 
 
Heber Light & Power Company is an interlocal entity organized under the 

provisions of the Utah Interlocal Cooperation Act, Utah Code Ann. §§ 11-13-101, et seq.  
(“HLP”).  HLP is a community owned Utah Energy Services Interlocal providing service 
to more than 12,000 customers in the Heber Valley of Utah.  Formed in 1909 by the 
communities of Heber City, Midway City, and Charleston Town, the company continues 
to operate the transmission and distribution system spanning 100 square miles in 
Wasatch County, Utah. 

 
II. Description of Construction Agreement 

PacifiCorp owns and operates substations located in Wasatch County, Utah. 
PacifiCorp has a need to establish a 138kV connection between two such substations, 
the Jordanelle Substation located in unincorporated Wasatch County, and the Midway 
Substation located in Midway City, Utah.  The purpose of the interconnection is to 
establish a transmission path to provide safe, reliable, and efficient electric service to 
PacifiCorp’s retail customers in Wasatch and Summit Counties, as well as its 
transmission customers, including HLP.  HLP is an energy services interlocal entity that 
owns and operates distribution lines providing electric service to retail customers in its 
service territory.  HLP has determined that the Jordanelle-Midway Line would improve 
the capacity and reliability of its electric service to its customers.  The parties have 
determined that it is in their mutual best interests to work jointly to complete construction 
of the Jordanelle-Midway Line. 
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Article VII of the Construction Agreement provides that each party will largely be 
responsible for its respective share of the costs of the construction projects under the 
agreement.  However, it is conceivable that HLP could owe PacifiCorp for 
improvements on the PacifiCorp system through HLP’s election of certain options under 
the agreement.   

 
Under Article VIII, the parties intend that certain transfers or exchanges of 

transmission facilities may occur after completion of construction.  Before any such 
transfer or exchange, PacifiCorp will file for prior approval of the Commission under 
FPA Section 2034 to the extent required.  

 
Under Article IX and Exhibit N, the Construction Agreement also contains an as-

of-yet unexecuted form of Operations and Maintenance Agreement (“O&M Agreement”).  
PacifiCorp also asks the Commission to accept the form of O&M Agreement for filing as 
part of the instant filing, such that if the O&M Agreement is executed in the enclosed 
form without material modification, it need not be separately filed with the Commission.   

 
III.  Additional Information 
 

a. Proposed Effective Date; Waiver 
 
 PacifiCorp respectfully requests waiver of prior notice to permit an effective date 
of April 3, 2017, the date of execution of the Construction Agreement.  Good cause 
exists to grant this waiver because the Construction Agreement is a bilateral mutual 
construction agreement that does not involve an increase in rates.  Moreover, no 
charges have been assessed under this Construction Agreement.  If the Commission 
does not grant the April 3, 2017 effective date, PacifiCorp respectfully requests an 
effective date of April 5, 2018 one day after filing. 
  

4  16 U.S.C. § 824b. 
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b. Correspondence and Service 
 

Correspondence and service regarding this filing should be sent to the following 
individuals, who should be placed on the official service list in this proceeding: 

 
Thomas C. Woodworth 
Assistant General Counsel 
PacifiCorp 
825 NE Multnomah, Suite 1800 
Portland, OR 97232 
503.813.5356 
tom.woodworth@pacificorp.com  
 

Christopher R. Jones 
Troutman Sanders LLP 
401 9th Street, NW 
Washington, DC 20004 
chris.jones@troutman.com 
 

 
In accordance with 18 C.F.R. § 35.2(e)(ii), PacifiCorp will provide a copy of this 

filing to HLP. 
 

c. Documents Submitted with this Filing; Waiver 
 

In accordance with the Commission’s eTariff regulations, PacifiCorp hereby 
submits an eTariff XML filing package containing the following documents: 

 
• This transmittal letter; 
• An executed copy of the Construction Agreement, for submission in eLibrary; 

and; 
• A copy of the Construction Agreement for submission in eTariff. 

 
d. Waiver   

 
To the extent necessary, PacifiCorp also respectfully requests waiver of any 

applicable requirement of the Commission’s regulations which is found not to be 
completely satisfied by this filing. 
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IV. Conclusion

WHEREFORE, PacifiCorp respectfully requests that the Commission accept the 
Construction Agreement for filing. 

Respectfully submitted, 

/s/ Christopher R. Jones       
Christopher R. Jones 
TROUTMAN SANDERS LLP 
401 9th Street, NW 
Washington, DC 20004 

Attorney for PacifiCorp 
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CONSTRUCTION AGREEMENT  

FOR  

HEBER-MIDWAY LINE  

between  

ROCKY MOUNTAIN POWER  

and  

HEBER LIGHT & POWER COMPANY 

This Construction Agreement for Heber-Midway Line (“Agreement”) is entered into on 

this 3rd day of April, 2017 (the “Effective Date”), by and between ROCKY MOUNTAIN 

POWER, an unincorporated division of PacifiCorp, an Oregon corporation (“Rocky Mountain 

Power” or “RMP”) and HEBER LIGHT & POWER COMPANY, an interlocal entity 

organized under the provisions of the Utah Interlocal Cooperation Act, Utah Code Ann. §§ 11-

13-101, et seq. (“HLP”). 

RECITALS: 

A. Rocky Mountain Power is a public electric utility regulated by the Utah Public 

Service Commission that owns and operates electric facilities for the purpose of generating, 

transmitting, and distributing electric power and energy for the use and benefit of its customers. 

B. Rocky Mountain Power owns and operates substations located in Wasatch County, 

Utah. Rocky Mountain Power has a need to establish a 138kV connection between two such 

substations, the Jordanelle Substation located in unincorporated Wasatch County, and the Midway 

Substation located in Midway City, Utah. The purpose of the interconnection is to establish a 

transmission path to provide safe, reliable, and efficient electric service to Rocky Mountain’s retail 

customers in Wasatch and Summit Counties, as well as its transmission customers, including HLP, 

which presently takes delivery of power from Rocky Mountain Power. 

C. HLP is an energy services interlocal entity that owns and operates distribution 

lines providing electric service to retail customers in its service territory. HLP has determined 

that the Jordanelle-Midway Line would improve the capacity and reliability of its electric service 

to its customers. 

D. HLP owns certain power lines and associated rights, located along certain 

potential locations for portions of the Jordanelle-Midway Line. 

E. The parties have determined that it is in their mutual best interests to work jointly 

to complete construction of the Jordanelle-Midway Line in accordance with the terms of this 

Agreement and the Highway 40 Line Agreement (as hereinafter defined). 

F. On September 16, 2013, HLP and Rocky Mountain Power entered into the 

Highway 40 Line Agreement, under which they agreed to work cooperatively to improve, upgrade 
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and replace the Highway 40 Line to accommodate the proposed Jordanelle-Midway Line, as more 

specifically set forth therein. Under the terms of the Highway 40 Line Agreement, HLP has 

constructed the Highway 40 Line. 

G. The parties have identified potential siting corridors to complete the Jordanelle-

Midway Line, as shown on Exhibit A, and share a mutual interest in completing the 

remainder of the Jordanelle-Midway Line, consisting of Sections 110, 120, 130, 140A, 

140B, 150, 160A, 160B, 170A, 170B, and 180, as shown on Exhibit B. 

H. The parties desire, as more fully set forth in this Agreement, to work 

cooperatively to obtain all permits and rights of way for the Heber-Midway Line, the 

Section 120 Line, the Tie Line, and the Additional Facilities, and to design and construct 

these lines to accommodate the parties’ respective needs in an economical manner and to 

utilize a single facility alignment to reduce the impact of the facilities on residents of 

Wasatch County. 

I. This Agreement governs the parties’ design and construction of the Heber-

Midway Line, Section 120 Line, the Tie Line, and the Additional Facilities. 

NOW, THEREFORE, in consideration of the mutual promises contained herein and for 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties agree as follows: 

ARTICLE I. DEFINITIONS. 

1.1. “Additional Costs” means the sum of the Facilities Costs for the Additional Facilities 

and the Property Rights Acquisition Costs for the Additional Facilities. 

1.2. “Additional Facilities” means the Western Lines and Contract Additions, if 

applicable pursuant to the provisions of ARTICLE VI. 

1.3. “Agreement” is defined in the preamble.  

1.4. “Audited Party” is defined in Section 7.6.  

1.5. “Auditing Party” is defined in Section 7.6. 

1.6. “Capital Surcharge” means Rocky Mountain Power’s customary capital surcharge 

attributable to the Project, the Additional Facilities and the Section 120 Line under Rocky 

Mountain Power’s Standard Practice. 

1.7. “Change Order” is defined in Section 5.11.c. 

1.8. “Contract Additions” is defined in Section 6.3.a. 
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1.9. “Contractor” is defined in Section 5.9.a. 

1.10. “Contractor Claims” is defined in Section 5.11.d. 

1.11. “Construction Contract” is defined in Section 5.9.c. 

1.12. “Construction Design” is defined in Section 5.7.a. 

1.13. “Cost of Capital” means Rocky Mountain Power’s customary “allowance for funds 

used during construction” (AFUDC) attributable to the Project, the Additional Facilities and the 

Section 120 Line under Rocky Mountain Power’s Standard Practice. 

1.14. “Default” is defined in Section 12.1. 

1.15. “Effective Date” is defined in the preamble. 

1.16. “Facilities Costs” means the parties’ costs incurred in connection with completing the 

work performed under this Agreement with regard to the Project, the Additional Facilities or the 

Section 120 Line, as the case may be, determined using each party’s Standard Practice but excluding 

Property Rights Acquisition Costs. “Facilities Costs” does not include: (a) work performed or costs 

incurred or expended prior to the Effective Date, (b) the cost of Change Orders or Claims to be paid 

solely by Rocky Mountain Power or by HLP under Section 5.11.c, or (c) cost of connection and 

removal of facilities under Section 5.13. Facilities Costs shall be reduced by any amounts paid by the 

Contractor to Rocky Mountain Power under the Construction Contract or refunds. 

1.17. “Final Completion” means the point in time when Rocky Mountain Power provides 

the Contractor acceptance of the Contractor’s “Notice of Final Completion” as defined in the 

Construction Contract. 

1.18. “Final Siting” is defined in Section 5.3.b. 

1.19. “Heber-Midway Line” means the Transmission Structures, the RMP Circuits, the 

HLP Circuits and Property Rights within Sections 110, 130, 140A, 150, 160A, 160B, 170A, 

170B, and 180 of the Jordanelle-Midway Line, as shown on Exhibits A and B, but does not 

include the Tie Line (Section 140B) or Additional Facilities. 

1.20. “Highway 40 Line” means the Transmission Structures, the RMP Circuits, the HLP 

Circuits and the property rights that comprise that segment of the Jordanelle-Midway Line 

designed and constructed by HLP pursuant to, and as defined in, the Highway 40 Line Agreement 

and the Engineering, Procurement and Construction Contract for the Highway 40 Line by and 

between Heber Light & Power Company and Probst Electric, Inc., dated March 27, 2014. 

1.21. “Highway 40 Line Agreement” means the Joint Use and Construction Agreement 

for Highway 40 Line between Rocky Mountain Power and Heber Light & Power Company, 

dated September 16, 2013. 
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1.22. “HLP” is defined in the preamble. 

1.23. “HLP Accommodations” is defined in Section 5.8.a. 

1.24. “HLP Betterment” is defined in Section 5.8.b. 

 

1.25. “HLP Betterment Share” is HLP’s share of Facilities Costs for the Heber-Midway Line and 

the Section 120 Line, calculated as provided in Section 5.4. 

1.26. “HLP Capital Surcharge Contribution” is defined in Section 7.2.a.viii.  

1.27. “HLP Circuits” means the HLP Accommodations and the HLP 

Betterments.  

1.28. “HLP Credits” is the item (c) total as shown in Exhibits M-1 and M-2. 

1.29. “HLP Cost of Capital Contribution” is defined in Section 7.2.a.vii. 

1.30. “HLP Distribution Line” means the insulators, cross-arms, conductor, and 

associated pole line hardware related to the transmission, distribution, and any communications 

facilities that are included in the HLP Accommodations and HLP Betterments and will be 

owned, operated, and maintained by HLP and attached to the Transmission Structures. 

1.31. “HLP Distribution Line Design” is defined in Section 5.7.b.  

1.32. “HLP Existing Facilities” are identified on Exhibit H. 

1.33. “HLP Monthly Report” means a report substantially in the form attached hereto as 

Exhibit L-2 computing HLP’s Project Costs, Additional Costs, Section 120 Facilities Costs, and 

Section 120 Property Rights Acquisition Costs under HLP’s Standard Practice. 

1.34. “HLP Property Share” is HLP’s share of the Property Rights Acquisition Costs for 

the Heber-Midway Line and the Section 120 Line, calculated as provided in Section 5.4. 

1.35. “HLP Representative” is identified in Section 5.14.a.  

1.36. “Indemnifying Party” is defined in Section 12.3.  

1.37. “Indemnitees” is defined in Section 12.3. 

1.38. “Jordanelle-Midway Line” means the Highway 40 Line, the Heber-Midway Line, 

the Section 120 Line, the Tie Line, and the Additional Facilities. 



 

 

PacifiCorp R.S. No. 734 RMP & Heber Construct Agmt for Heber – Midway Line 

 v. 0.0.0 

 

Effective On: April 3, 2017 Page 5 

 

1.39. “Land Use Permit” means a land use authorization issued for the Project or 

Additional Facilities by the land use authorities of Heber City, Midway City, or Charleston 

Town, under Utah Code Ann. § 10-9a-507 or by the land use authority of Wasatch County, under 

Utah Code Ann. § 17-27a-506. 

1.40. “Line Section,” as used in the Exhibits, means the sections of the Heber-Midway 

Line and the Tie Line as shown on Exhibit B. 

1.41. “Maintenance and Operation Agreement” means that certain Maintenance and 

Operation Agreement for shared facilities to be entered into between the parties in substantially the 

form attached hereto as Exhibit N. 

 

1.42. “Project” consists of design, Property Rights acquisition, permitting, materials 

procurement, bidding and construction for the Heber-Midway Line and the Tie Line, as more 

fully set forth in this Agreement. “Project” does not include the Section 120 Line or the 

Additional Facilities. 

1.43. “Project Costs” means the Facilities Costs for the Project and the Property Rights 

Acquisition Costs for the Project. 

1.44. “Project Schedule” is defined in Section 3.1. 

1.45. “Property Rights” means any easements, rights-of-way, or other real property rights 

reasonably necessary for the construction, operation, repair, replacement and maintenance of the 

Project, the Additional Facilities, and the Section 120 Line, including the RMP Circuits and the 

HLP Circuits. 

1.46. “Property Rights Acquisition Costs” means the parties’ costs incurred in acquiring 

Property Rights for the Project, the Additional Facilities or the Section 120 Line, as the case may 

be, determined using each party’s Standard Practice, and including the purchase price for the 

Property Rights. “Property Rights Acquisition Costs” does not include work performed or costs 

incurred or expended prior to the Effective Date. 

1.47. “Prudent Utility Practice” means the practices, methods and acts engaged in or 

approved by a significant portion of the electric utility industry during the relevant time period, 

and/or any of the practices, methods and acts which, in the exercise of reasonable judgment in light 

of the facts known at the time the decision was made, could have been expected to accomplish the 

desired result at a reasonable cost, consistent with good business practices for the electric utility 

industry and reliably, safely and expeditiously. Prudent utility practices are not intended to be limited 

to the optimum practice, method or act to the exclusion of all others, but rather to mean practices, 

methods or acts generally accepted in the geographic region where the parties operate. Prudent 
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Utility Practice includes meeting, at a minimum, the laws and regulations applicable to the facilities 

or decisions involved and the National Electrical Safety Code, as last revised. 

1.48. “Reconciliation Report” is defined in Section 7.4. 

1.49. “RMP” and “Rocky Mountain Power” are defined in the preamble. 

1.50. “RMP Circuits” means the insulators, cross-arms conductor, and associated pole 

line hardware related to the transmission, distribution, and any communications facilities that 

will be owned, operated, and maintained by Rocky Mountain Power and attached to the 

Transmission Structures. 

1.51. “RMP Facilities” is defined in Section 8.3. 

1.52. “RMP Facilities Cost Share” is Rocky Mountain Power’s share of Facilities Costs 

for the Heber-Midway Line and Section 120 Line, calculated as provided in Section 5.4. 

 

1.53. “RMP Monthly Report” means a report substantially in the form attached hereto as 

Exhibit L-1 computing Rocky Mountain Power’s Project Costs, Additional Costs, Section 120 

Facilities Costs, and Section 120 Property Rights Acquisition Costs under Rocky Mountain 

Power’s Standard Practice. 

1.54. “RMP Property Share” is Rocky Mountain Power’s share of Property Rights 

Acquisition Costs for the Heber-Midway Line and Section 120 Line, calculated as provided in 

Section 5.4. 

1.55. “RMP Representative” is identified in Section 5.14.b. 

1.56. “Section 120 Line” means the Transmission Structures, the RMP Circuits, the HLP 

Circuits, and Property Rights within the segment of the Jordanelle-Midway Line identified as 

Section 120 on Exhibit B. 

1.57. “Section 120 Line Agreement” means the Construction Agreement for Section 120 

Line between Rocky Mountain Power and Heber Light & Power Company attached hereto as 

Appendix 1 and executed herewith. 

1.58. “Standard Practice” means a party’s ordinary method for (a) identifying, incurring, 

expending, and reporting the indirect and direct costs of permitting, design, procurement, 

construction, quality assurance, and commissioning a capital improvement and (b) allocating 

such costs to determine the total cost of the improvement. 
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1.59. “Target Completion Date” is defined in Section 3.1.  

1.60. “Temporary Measure” is defined in Section 11.3. 

1.61. “Tie Line” is defined in Section 5.3.c and is comprised of the associated 

Transmission Structures, the RMP Circuits, the HLP Circuits and the Property Rights. 

1.62. “Transmission Structures” means the transmission poles, towers and other support 

structures, together with guys, anchors, static wire and related components that are part of the 

Jordanelle-Midway Line, but excludes the insulators, cross-arms conductor and associated pole 

line hardware related to the transmission, distribution, and communications facilities of the HLP 

Circuits and the RMP Circuits. The type and location of the Transmission Structures shall be 

designed, and the Transmission Structures installed, with sufficient capacity to accommodate the 

RMP Circuits and the HLP Circuits, in a manner consistent with Prudent Utility Practice. 

1.63. “Western Lines” is defined in Section 6.2. 

ARTICLE II. TERM. 

2.1. This Agreement shall be effective as of the Effective Date. Unless terminated earlier as 
provided in ARTICLE XI, this Agreement shall continue in full force and effect until construction 
of the Jordanelle-Midway Line is complete, the parties have entered into the Maintenance and 
Operation Agreement, the parties have transferred and conveyed all real property rights and 
personal property that are to be transferred or conveyed hereunder, and the parties have paid to each 
other all sums due hereunder. 

ARTICLE III. PLANNING CONFERENCES AND PROJECT SCHEDULE. 

3.1. Project Schedule. The parties shall work cooperatively and efficiently together to 

complete the Section 120 Line and the Project in a reasonably timely manner and in accordance with 

this Agreement. To this end, within thirty (30) days after the Effective Date of this Agreement, the 

parties shall schedule an initial planning conference to occur within sixty (60) days of the Effective 

Date at which the parties will prepare a project schedule (“Project Schedule”) for completion of the 

Section 120 Line and the Project by December 31, 2019 (“Target Completion Date”), provided that 

the Target Completion Date may be extended by mutual agreement of the parties or as necessitated 

by Final Siting. The Project Schedule will include a schedule for permitting, Property Rights 

acquisition, Final Siting, material procurement, design, bidding and contracting, and shall designate 

the party responsible for each task. 

The parties acknowledge that the Project Schedule will reflect the information available and 

will evolve over time as the work progresses. The Project Schedule will be updated approximately 

monthly to reflect the actual progress of the work and construction, and current projections of future 

work progress to complete the Project and the Section 120 Line by the Target Completion Date. 
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3.2. Planning Conferences. Following the initial planning conference, the parties shall 

hold regular planning conferences, no less than once per month, to discuss and coordinate the 

parties’ respective actions, duties and responsibilities under this Agreement and to adjust the 

Project Schedule and modify deadlines to reflect actual progress, as appropriate. The planning 

conferences may be held to coincide with the construction coordination meetings held pursuant 

to Section 5.11.b.i. 

ARTICLE IV. CONSTRUCTION OF SECTION 120 LINE. 

4.1. With Rocky Mountain Power’s support and assistance as required by this Agreement 

and the Section 120 Line Agreement, HLP shall construct the Section 120 Line including design, 

permitting, Property Right acquisition, material procurement and bidding/contracting in a 

manner consistent with Prudent Utility Practice and the Section 120 Agreement. 

ARTICLE V. CONSTRUCTION OF PROJECT. 

5.1. Construction of Project. With HLP’s support and assistance as required by this 
Agreement, Rocky Mountain Power shall construct the Project including design, Property Right 
acquisition, and material procurement and bidding/contracting as provided in this Agreement and 
in a manner consistent with Prudent Utility Practice. The parties’ respective responsibilities for 
permitting are more fully set forth in Section 5.6. Rocky Mountain Power shall use commercially 
reasonable efforts consistent with Prudent Utility Practice to achieve Final Completion on or 
prior to the Target Completion Date. 

 

5.2. Scope of Work. Attached is the preliminary scope of work describing the facilities 

to be constructed under this Agreement relative to the Heber-Midway Line and the Tie Line 

(Exhibit C), based on the best available data and preliminary engineering studies as of the 

Effective Date. When completed as provided in Section 5.7 the Construction Design shall 

constitute the final scope of work, subject to modification under Sections 5.11.c, 5.11.d and 6.3. 

5.3. Line Location and Final Siting.  

a. Line Location. The parties have identified the general corridors for the 

Project, as shown on Exhibits A and B. The parties acknowledge that the line location 

will need to be adjusted within these corridors, due to permitting, Property Rights 

acquisition, design, construction or other constraints. The final line location is subject to 

approval by both parties, which approval shall not be unreasonably withheld. 

b. Final Siting. “Final Siting” means and shall be deemed to have occurred 

when all Land Use Permits for the Project have been obtained and all Property Rights for 

the Project have been acquired for the line location. 
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c. Tie Line. If Final Siting within Section 130 is not adjacent to HLP’s Heber 

Generation Substation, the parties shall design, permit, procure and construct a line 

connecting the Heber-Midway Line to HLP’s Heber Generation Substation shown as 

Section 140B on Exhibit B or such other appropriate line location (“Tie Line”) as a part of 

the Project in accordance with the provisions of this Agreement, provided that HLP shall be 

responsible for all Project Costs incurred by either party for the Tie Line. The Tie Line shall 

be included in the Construction Contract with a separate schedule of values, and each party 

shall separately identify their Project Costs incurred in connection with the Tie Line. 

5.4. Determination of Facilities Cost Shares and Property Shares. Upon Final Siting 

under Section 5.3 and HLP’s election of Betterments under Section 5.8, the HLP Property Share 

and the HLP Betterment Share shall be calculated using the calculations illustrated in Exhibit E 

and Exhibit J respectively, based on the line location and length established in the Final Siting 

and on the Betterments elected by HLP. The RMP Property Share and the RMP Facilities Cost 

Share shall be calculated using the following calculations: 

a. The RMP Property Share shall be a percentage that is calculated using the 

following formula: 100% minus HLP Property Share. 

b. The RMP Facilities Cost Share shall be a percentage that is calculated 

using the following formula: 100% minus HLP Betterment Share. 

Thereafter, using the calculated HLP Property Share, HLP Betterment Share, RMP 
Property Share and RMP Facilities Cost Share, Rocky Mountain Power shall prepare updated 
Exhibits D, E, G and J, which the parties shall execute and attach hereto in substitution for the 
attached Exhibits D, E, G and J. The updated exhibits shall establish the HLP Property Share 
and HLP Betterment Share to be used in the final allocation of Facilities Costs and Property 
Rights Acquisition Costs for the Heber-Midway Line and the Section 120 Line under Section 
7.2. 

 

5.5. Property Rights.  

a. Acquisition of Property Rights. Except as otherwise determined by the parties in 

accordance with subsection (i) below, Rocky Mountain Power shall obtain the Property Rights for 

the Project. In consultation with HLP, Rocky Mountain Power shall identify the Property Rights 

that are to be acquired for the Project, which Property Rights shall be (a) on Rocky Mountain 

Power’s standard forms, subject to revisions as reasonably approved in advance by the parties, (b) 

no greater than 55 feet in width, (c) in the names of both HLP and Rocky Mountain Power as co-

grantees, and (d) apportionable and assignable. 

i. Negotiation and Purchase of Property Rights. The parties shall cooperate in 

obtaining the Property Rights for the Project, including either party negotiating directly with 

property owners as the parties shall mutually and reasonably determine during the regular 

meetings to be held pursuant to Section 3.2 or otherwise. The negotiating party shall keep the 
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other party reasonably informed of the progress of acquisition of the Property Rights for 

which it is responsible. 

ii. Purchase Price. HLP may pay the purchase price for some of the Property 

Rights for the Project, and Rocky Mountain Power shall pay the purchase price for the 

remainder of the Property Rights for the Project. Prior to agreeing on a purchase price for 

the Property Rights for the Project, the purchasing party shall notify the other party of the 

proposed purchase price. The non-purchasing party shall have three (3) business days to 

approve the proposed purchase price, which approval shall not be unreasonably withheld. If 

the non-purchasing party does not timely and reasonably object to the price, the party shall 

be deemed to have approved the proposed purchase price. If the non-purchasing party timely 

and reasonably objects, the parties shall negotiate in good faith to determine a purchase price 

for the Property Rights for the Project in accordance with Section 13.3, except that the good-

faith negotiation period shall be ten (10) days or as otherwise mutually agreed between the 

parties. 

iii. Eminent Domain Proceedings.  

(1) Each negotiating party, with the other party’s support and 

cooperation, shall use commercially reasonable efforts to obtain the Property 

Rights for the Project through negotiated agreement with the landowners; 

however, the parties may not be able to obtain all Property Rights for the Project 

through such agreements. This section shall govern the Property Rights 

acquisition if the parties are unable to obtain such Property Rights for the Project 

through negotiated agreement. 

(2) Before issuing a final offer to a property owner in anticipation of 

condemnation, the negotiating party shall give the other three (3) business days to 

approve the final offer and its issuance, which approval shall not be unreasonably 

withheld. If the non-purchasing party does not timely and reasonably object to the 

final offer, the party shall be deemed to have approved the issuance of the final 

offer. If the non-purchasing party timely and reasonably objects to the issuance of 

the final offer, the parties shall negotiate in good faith to determine how to 

proceed with acquisition of the Property Rights for the Project in accordance with 

Section 13.3, except that the good-faith negotiation period shall be ten (10) days 

or as otherwise mutually agreed between the parties. 

(3) In the event a Property Right for the Project is not obtained by the 

negotiating party through negotiation with a property owner, the parties shall 

mutually select a private-practice attorney to represent the parties to pursue 

acquisition of the Property Rights for the Project through eminent domain 

proceedings. If the parties are unable to mutually agree on an attorney, each party 

shall nominate one attorney and the attorneys shall select a third attorney to 

represent the parties in such proceedings. 
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iv. Existing Rights. The parties acknowledge that HLP already holds some 

property rights along the corridors identified as possible locations for the Heber-Midway 

Line and will transfer those rights to Rocky Mountain Power for the Heber-Midway Line, 

the Tie Line and the Section 120 Line as provided in Section 8.3.a.iii. 

v. Cost Allocation. The parties shall share the Property Rights Acquisition 

Costs for the Heber-Midway Line and Section 120 Line based on the HLP Property Share 

and the RMP Property Share calculated as provided in Section 5.4. This cost allocation 

does not apply to the Property Rights Acquisition Costs for Additional Facilities, which is 

governed by Subsection (b) below, or the Tie Line, which is governed by Subsection (c) 

below. 

vi. Party’s Objection. If a party objects to an action taken or proposed to be 

taken by the other party under this Section 5.5 and the parties are unable to determine a 

mutually-agreeable course for proceeding, a party may proceed, notwithstanding the 

objection, with the disputed action, provided that the party pays all costs associated with that 

action, irrespective of the cost allocation provided in this Agreement; and provided further 

that, if the objection did not state and was not supported by reasonable grounds or was not 

timely, the party may pursue a dispute resolution proceeding to recover some or all of the 

amounts paid. 

b. Property Rights for Additional Facilities. Property Rights for Additional Facilities 

shall be obtained and paid for as provided in ARTICLE VI. 

c. Property Rights for Tie Line. Property Rights for the Tie Line shall be obtained as 

provided in this Section 5.5, and HLP shall be responsible for all Property Rights Acquisition 

Costs incurred by either party for the Tie Line as provided in Section 5.3.c. 

 

5.6. Governmental Authorizations. 

a. Land Use Permits. The parties shall jointly apply for and participate in obtaining 

the Land Use Permits required for the Project and, if necessary, the Section 120 Line, with HLP 

as the lead applicant. All Land Use Permits for the Project and the Section 120 Line, not 

acquired prior to the Effective Date, shall be in the names of both HLP and Rocky Mountain 

Power as co-permittees. HLP shall not be required to publicly support or participate in any 

proceeding challenging a ruling of the land use authority, board of adjustment or governing 

body of Heber City, Midway City, Charleston Town, or Wasatch County with respect to the 

Project. 

b. Other Permits. The Construction Contract shall require the Contactor to obtain 

such other building or construction permits or authorizations and/or regulatory approvals 

necessary for construction of the Project. HLP shall support Rocky Mountain Power in 

obtaining such authorizations by providing such effort, time, or resources, that a reasonably 
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prudent entity in a similar commercial and financial situation and with a similar business 

interest in the desired result would use, expend or incur to assist in obtaining the desired result 

within a reasonable period of time, at a reasonable cost, and subject to reasonable conditions. 

c. Land Use Permits for Additional Facilities. Land Use Permits for Additional 

Facilities shall be obtained and paid for as provided in ARTICLE VI. 

5.7. Design.   

a. Construction Design. Using Prudent Utility Practices and its standard engineering 

guidelines and all applicable codes and regulations, Rocky Mountain Power shall prepare the 

final, detailed engineering and design for the Project (the “Construction Design”); such design 

shall be sufficient to accommodate the HLP Existing Facilities located along the route of the 

Project, and shall incorporate the HLP Distribution Line Design and the HLP Betterment. 

Rocky Mountain Power shall provide HLP with the Construction Design for comment and 

approval, which approval shall not be unreasonably withheld. If HLP does not approve of the 

Constriction Design, it shall notify Rocky Mountain Power of the grounds for its objection, within 

ten (10) business days. If HLP does not timely object, the design shall be deemed approved. Once 

approved by HLP, the costs of and any changes or modifications to the Construction Design shall 

be allocated as provided in Section 5.11.e. 

b. HLP Distribution Line. In consultation with Rocky Mountain Power, HLP shall 

prepare the engineering and design for the HLP Distribution Line (“HLP Distribution Line Design”) 

and shall deliver the design to Rocky Mountain Power, within ten (10) business days after Final 

Siting. Rocky Mountain Power shall thereafter incorporate the HLP Distribution Line Design into the 

Construction Design for the Project. The HLP Distribution Line Design is subject to final approval by 

Rocky Mountain Power, which approval shall not be unreasonably withheld. Rocky Mountain 

Power’s review and approval of the HLP Distribution Line Design shall not constitute a 

representation or warranty of any kind or description. 

c. Design of Additional Facilities. The design of Additional Facilities shall be 

performed and paid for as provided in ARTICLE VI. 

5.8. HLP Facilities. 

a. HLP Accommodations. Rocky Mountain Power shall design and construct the 

Heber-Midway Line to accommodate the HLP Existing Facilities identified on Exhibit H, and 

shall relocate or reconstruct such facilities on the Transmission Structures, without cost to HLP 

(“HLP Accommodations”). 

b. HLP Betterment. Within ten (10) business days after Final Siting, HLP may elect 

certain betterments for inclusion in the design, procurement, and construction of the Project by 

providing Rocky Mountain Power written notice of its betterment election from the betterment 
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options described in Exhibit H (the “HLP Betterment”). HLP shall be responsible for the costs of 

HLP Betterments as provided in ARTICLE VII. 

c. HLP Distribution Line Design. Within ten (10) business days after Final Siting, 

HLP shall provide to Rocky Mountain Power the HLP Distribution Line Design. The HLP 

Accommodations and Betterments shall be included in the scope of work in the Construction 

Contract. 

5.9. Contractor Selection and Construction Contract.  

a. Contractor Selection. Using its standard bidding and contracting procedures, as 

modified by the provisions of this Section 5.9, Rocky Mountain Power will select and contract 

with a contractor to construct the Project (the “Contractor”). 

b. HLP’s Participation in Contractor Selection Process.  

i. Approved Vendors. No less than forty-five (45) days prior to the bid 

event, Rocky Mountain Power shall provide HLP a list of Rocky Mountain Power’s 

MSA-approved vendors. Within ten (10) business days thereafter, HLP shall identify any 

contractors on Rocky Mountain Power’s list to which HLP objects, and the reasons for 

the objection(s). Rocky Mountain Power, in its sole discretion, may accept or reject 

HLP’s recommendations. 

Selection Committee. HLP shall participate in Rocky Mountain Power’s bid review and contractor 

selection process through the HLP Representative who shall be a member of Rocky Mountain 

Power’s selection committee. Rocky Mountain Power shall provide the HLP Representative with 

reasonable notice of selection committee meetings and an opportunity to participate in person or 

electronically. HLP’s Representative shall exercise the following rights and responsibilities on 

HLP’s behalf: 

(1) The HLP Representative shall participate in selection 

committee meetings in person or electronically. 

(2) The HLP Representative shall be provided access to information 

provided to other selection committee members including correspondence or 

emails circulated to or among the members. 

(3) The HLP Representative shall participate in the review and editing 

of the request for proposal including the content of the selection criteria and 

questions and in any pre-bid meetings with potential bidders. 

(4) The HLP Representative shall, to the extent reasonably practical, 

participate in responding to questions of potential bidders, and will, in all cases, be 

provided copies of written questions and the responses. 
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(5) The HLP Representative shall review responses to the request for 

proposals, and participate in discussions with respondents. 

(6) The HLP Representative shall participate in the grading of 

responses and bidders. 

c. Construction Contract. Upon Rocky Mountain Power’s selection of the Contractor, 

Rocky Mountain Power and HLP shall negotiate with the Contractor for a contract in substantially 

the form of the contract commonly known as the “MSA-Heavy” for construction of the Project and 

Additional Facilities, if applicable (“Construction Contract”) consistent with the Construction 

Design. The Construction Contract shall provide that HLP shall have the right: (a) to be present on 

the construction site and observe construction; (b) to be present for inspection and testing of the 

Project and HLP’s Additional Facilities, if applicable; and (c) to enforce the Contractor’s warranties 

and/or guaranties on construction, to the extent applicable to the HLP Circuits. The Construction 

Contract shall provide that: (x) the Project and Additional Facilities, if applicable, shall be 

completed by the Contractor by the date that is two (2) calendar years following Final Siting or such 

other date as the parties shall mutually agree as memorialized in the Construction Contract (the 

“Final Completion Date”); and (y) the Contractor shall be liable for liquidated damages in the event 

the Project and the Additional Facilities, if applicable, are not completed by the Final Completion 

Date; and (z) Contractor’s invoices will itemize Additional Costs and Tie Line costs, separately 

from Facilities Costs for the Heber-Midway Line. HLP shall have the right to review and approve 

any material changes to the MSA-Heavy form, which approval shall not be unreasonably withheld. 

Upon HLP’s approval of any material changes to the Construction Contract, Rocky Mountain 

Power shall execute the Construction Contract. 

5.10. Materials.  

 

a. Purchase of Construction Materials. Rocky Mountain Power or the Contractor 

shall be responsible for purchasing the materials specified for construction of the Project and 

Additional Facilities, if applicable, using Rocky Mountain Power’s ordinary procurement 

procedures. Rocky Mountain Power shall take advantage of reasonably available advantageous 

pricing in accordance with its ordinary purchasing practices. Except as provided in subparagraph 

(b) below, the materials shall be new and of good quality and workmanship and have standard 

warranties. 

b. Reuse of HLP Materials. Rocky Mountain Power and/or the Contractor may, in 

constructing the Project and Additional Facilities, if applicable, either reuse some or all of HLP’s 

conduit and/or conductor currently in use on the existing line, or install new conduit or conductor, 

as conclusively determined by the Contractor; provided, however, that Rocky Mountain Power 

and/or the Contractor expressly make no representations nor warranties as to any reused materials. 

c. Payment for Materials for Additional Facilities. The parties’ respective cost 

obligations for materials for Additional Facilities is governed by ARTICLE VI. 
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5.11. Construction.   

a. Construction. Rocky Mountain Power shall construct the Project in accordance 

with this Agreement, in a manner consistent with Prudent Utility Practice, the Construction 

Design, and the Construction Contract. 

b. Coordination and Consultation during Construction. During construction, Rocky 

Mountain Power shall consult with HLP on all significant aspects of the construction, including: 

i. The parties’ Representatives shall meet at least weekly to discuss 

construction status and any items requiring coordination. In addition, Rocky Mountain 

Power shall provide HLP with reasonable notice of planned meetings with the Contractor 

or subcontractors and of tests and inspections on construction or completed work. 

ii. HLP shall have the right, at all times, to be present at the work site, to 

inspect the construction work performed or being performed by the Contractor and/or 

Rocky Mountain Power, and to observe testing conducted as part of the construction. 

HLP shall follow all safety rules, regulations and protocols, and shall act in accordance 

with Prudent Utility Practice. 

iii. HLP may be present at any discussions with the Contractor concerning 

significant aspects of the Construction including change requests, plan modifications, or 

unexpected conditions. 

iv. As soon as reasonably practicable, Rocky Mountain Power shall provide 

HLP with copies of any written, text or email communications to or from the Contractor 

concerning the HLP Circuits. 

 

c. Change Orders. The parties recognize that, during construction, the parties 

may find it necessary to issue changes to the Contractor’s work as set forth in the 

Construction Contract and any releases issued thereunder (each, a “Change Order”), which 

Change Orders may result in an adjustment in the price of the Contractor’s work. Rocky 

Mountain Power may issue Change Orders as provided in the Construction Contract with the 

consent of HLP, which consent shall not be unreasonably withheld. HLP may request that 

Rocky Mountain Power issue Change Orders, which request(s) shall not be unreasonably 

denied by Rocky Mountain Power. Rocky Mountain Power may direct the Contractor to 

proceed with a Change Order pending negotiation of the price; provided that, except in the 

event of an urgency, a party shall pay the cost of any Change Order issued without the 

consent of the other party. 

d. Contractor Claims. Pursuant to the Construction Contract, Contractor may 

file a claim, including requesting for a time extension, additional compensation, or any 

other adjustment of the Construction Contract terms, after the contract is awarded 
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(“Contractor Claims”). Rocky Mountain Power shall follow the requirements of the 

Construction Contract related to Contractor Claims. Rocky Mountain Power may approve 

a Contractor Claim with the consent of HLP, which consent shall not be unreasonably 

withheld. 

e. Allocation of Costs for Change Orders and Contractor Claims.  

i. All Change Orders and Contractor Claims shall be initially paid by 

Rocky Mountain Power and subject to the cost share allocation and 

reimbursement as provided in ARTICLE VII, except that: 

(1) Rocky Mountain Power shall pay 100% of the costs for 

Change Orders and Contractor Claims that result from Rocky Mountain 

Power modification to its facilities; and 

(2) HLP shall pay 100% of the costs for Change Orders and 

Contractor Claims that result from HLP modification to its facilities. 

ii. At the time the Change Order or Contractor Claim is approved, the 

parties’ Representatives shall attempt to agree on whether such costs shall be borne 

solely by either of the parties under Subsection (i) or should be subject to the 

applicable cost share or allocation under ARTICLE VII. . If the parties cannot agree, 

the proper allocation of costs shall be determined through the dispute resolution 

procedure in ARTICLE XIII, commenced, if at all, by one of the parties within thirty 

(30) days after approval of the Change Order or Contractor Claim. If there is no 

agreement and neither party timely commences the dispute resolution procedure, the 

costs shall be allocated as provided under ARTICLE VII. 

 

5.12. Connection. Each party shall be responsible, at such party’s sole expense, for 

designing, constructing and installing such connections as it deems necessary or prudent for 

connecting its system to the Jordanelle-Midway Line and the operation of its respective Circuits, 

including making final connections and switching orders that may be necessary for that party’s 

interconnection from its existing facilities to the Jordanelle-Midway Line. Either party’s 

connection may, at such party’s election, be included in the Construction Contract as Contract 

Addition pursuant to Section 6.3. If HLP elects to include its connection in the Construction 

Contract, it must provide the scope of work, specifications, and design for connections to the 

RMP Representative no less than thirty (30) days prior to the planned procurement event for the 

Construction Contract. If included as a Contract Addition in the Construction Contract, the 

connection work for each party will have its own schedule of values, and all costs for the work 

and any changes will be borne solely by the facility owner. Contractor’s invoices shall itemize 

the connection facility costs for each owner, separately pursuant to the schedule of values. 
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5.13. Removal of Existing Facilities. In accordance with Prudent Utility Practice, the 

parties shall be responsible, at their own cost, for removal and proper disposal of its facilities 

abandoned due to construction of the Jordanelle-Midway Line. These costs are not included in 

Facilities Costs. The parties shall coordinate with the Contractor to ensure that removal of the 

facilities does not unreasonably interfere with the Contractor’s work. 

5.14. Party Representative. Each party hereby designates a representative to act in its 

behalf and be available at all times during construction of the Project via mobile telephone. 

Either party may change its representative by providing written notice to the other party in 

accordance with Section 14.5. 

a. HLP Representative: Harold Wilson 

Mobile Phone: (435) 671-2565 

Email: hwilson@heberpower.com  

b. RMP Representative: Benjamin Clegg 

Mobile Phone: (801) 633-4908 

Email: benjamin.clegg@pacificorp.com  

ARTICLE VI. ADDITIONAL FACILITIES. 

6.1. Option for Additional Facilities. Either party shall have the option to include 

Additional Facilities in the scope of the Construction Contract, as more fully set forth in this 

ARTICLE VI. 

6.2. Western Lines. Section 180 on Exhibit B shows the approximate location of the 

western end of the Heber-Midway Line, roughly south of HLP’s Midway Substation and southwest 

of Rocky Mountain Power’s Midway Substation. The terminus of the Heber-Midway Line shall be 

the last structure in Section 180 on which facilities to be owned by both parties are located. The 

“Western Lines” are each party’s respective, separate line from the terminus of the Heber-Midway 

Line to their respective substations. Within ten (10) business days after Final Siting, each party shall 

provide written notice to the other party if it elects to include its Western Line as an Additional 

Facility. In the event HLP elects to include its Western Line in the Construction Contract, HLP shall 

provide Rocky Mountain Power with a construction design for its Western Line at the time it 

provides the HLP Distribution Line Design under Section 5.7.b. 

 

6.3. Contract Additions.  

a. A party may elect to supplement the work to be performed by the Contractor under 

the Construction Contract to better accommodate the requesting party’s needs, provided such work 

can be performed without unreasonably delaying the completion of construction or interfering with 

the other party’s facilities (“Contract Addition”). Contract Additions does not include Change Orders 

or Contractor Claims in Sections 5.11.c and 5.11.d. Before Rocky Mountain Power includes a 
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Contract Addition in the Construction Contract, the requesting party shall obtain the written consent 

of the other party, which consent shall not be unreasonably withheld. 

b. The Contract Addition shall be included in the Construction Contract with a 

separate schedule of values and each party shall separately identify their Additional Costs 

incurred in connection with each Contract Addition. 

c. The party requesting the Contract Addition shall be responsible for all Additional 

Costs incurred by either party in connection with the Contract Addition. 

6.4. Completion of Additional Facilities and Payment of Additional Costs. 

a. Design. Each party shall be responsible for designing its Additional Facilities; 

provided that the parties may agree that, at HLP’s expense, Rocky Mountain Power will engineer 

and design HLP’s Additional Facilities in a manner consistent with Prudent Utility Practices. 

b. Land Use Permits and Property Rights.  

i. To the extent the Land Use Permits and Property Rights for the Project are 

sufficient for the construction, operation, use and maintenance of the Additional 

Facilities, the costs of obtaining such Land Use Permits and Property Rights shall be 

Project Costs and shall not be Additional Costs. 

ii. If the Land Use Permits and Property Rights for the Project are not sufficient 

for the Additional Facilities but including the Additional Facilities is reasonably convenient 

and will not materially delay acquiring the Land Use Permits and Property Rights for the 

Project, the parties may acquire Land Use Permits and Property Rights for the Additional 

Facilities in conjunction with the Land Use Permits and Property Rights for the Project; all 

such costs shall be deemed to be Project Costs except to the extent such costs are readily 

identifiable as relating to a particular Additional Facility, in which case those costs shall be 

Additional Costs payable by the party that will own the Additional Facility. 

iii. In all other cases, each party shall obtain the Land Use Permits and 

Property Rights for its Additional Facilities and be responsible for the Additional Costs 

of such permitting and property acquisition. 

c. Materials. Rocky Mountain Power or the Contractor shall obtain the 

materials for the Additional Facilities as provided in Section 5.10.a. Rocky Mountain 

Power shall pay the supplier invoices for the materials, subject to reimbursement as 

provided in ARTICLE VII. 

d. Initial Payment of Additional Costs. Rocky Mountain Power shall pay the 

Contractor invoices for the Additional Facilities, subject to reimbursement as provided in 

ARTICLE VII. 
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e. Costs. Except as expressly provided in Subsection (b), the party requesting 

the Additional Facilities shall be responsible for all Additional Costs incurred by either 

party in connection with the Additional Facilities. 

 

ARTICLE VII.COSTS. 

            7.1. Initial Payment of Project Costs. Except as provided in Section 5.5.a.ii, Rocky 

Mountain Power shall be responsible for the up-front payment of Project Costs and Additional 

Costs, subject to reconciliation of the parties’ respective obligations as provided in this 

ARTICLE VII. 

7.2. Final Allocation of Project Costs. 

a. HLP Obligation. HLP shall be responsible for the following costs: 

i. HLP Betterment Share of the Facilities Costs for the Heber-

Midway Line; plus 

ii. HLP Property Share of the Property Rights Acquisition Costs for 

the Heber-Midway Line; plus 

iii. All Project Costs for the Tie Line; plus 

iv. All Additional Costs for HLP’s Additional Facilities, if any; plus 

v. HLP Betterment Share of Section 120 Facilities Costs; plus 

vi. HLP Property Share of Section 120 Property Rights Acquisition 

Costs; plus 

vii. HLP Cost of Capital Contribution, if any pursuant to Section 

7.4.a; plus 

viii. HLP Capital Surcharge Contribution, if any pursuant to 

Section 7.4.a. 

b. RMP Obligation. Rocky Mountain Power shall be responsible for the 

following costs: 

i. HLP Accommodations; plus 

ii. RMP Facilities Cost Share of the Facilities Costs for the 

Heber-Midway Line; plus 
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iii. RMP Property Share of the Property Rights Acquisition Costs 

for the Heber-Midway Line; plus 

iv. All Additional Costs for Rocky Mountain Power’s 

Additional Facilities, if any; plus 

v. RMP Facilities Cost Share of Section 120 Facilities Costs; plus 

vi. RMP Property Share of Section 120 Property Rights 

Acquisition Costs. 

7.3. Monthly Reports. Each party shall prepare and provide to the other party its Monthly 

Report as provided in this ARTICLE VII. The parties shall track separately the Project Costs for the 

Heber-Midway Line, the Project Costs for the Tie Line, the Additional Costs for each party’s 

respective Western Line, and the Additional Costs for each party’s Contract Additions. An example 

of Rocky Mountain Power’s project work breakdown cost tracking structure is attached hereto as 

Exhibit K for illustration purposes. The first Monthly Reports shall be prepared and provided to the 

other party within fifteen (15) days after the first full calendar month that follows Effective Date, 

and monthly thereafter until Final Completion. The Monthly Reports shall be in substantially the 

forms attached hereto as Exhibits L-1 and L-2. Each party shall provide additional information 

and/or documents reasonably requested by the other party relating to the Monthly Reports. 

7.4. Reconciliation Report.  

a. Preparation of Reconciliation Report. Within thirty (30) days following Final 

Completion of the Project and the Additional Facilities, if included in the Construction 

Contract, each party shall create and provide to the other party a final report of its total 

Facilities Costs for the Project, Facilities Costs for the Tie Line, Additional Costs for each 

respective party’s Western Line, and Additional Costs for each party’s Contract Additions, 

prepared using the same form as the Monthly Reports and using the party’s Standard 

Practice, provided that Rocky Mountain Power shall remove the Cost of Capital and Capital 

Surcharge from its report and separately itemize those items as set forth below. Using such 

reports, Rocky Mountain Power shall, within twenty-one (21) days following receipt of the 

reports, prepare a reconciliation report (the “Reconciliation Report”) in the form attached 

hereto as Exhibit P, consisting of the following three major components: 

i. Step 1: Rocky Mountain Power shall compile and summarize the Section 

120 Facilities Costs, Section 120 Property Rights Acquisition Costs, Project Costs, and 

Additional Costs. This information will be compiled by Rocky Mountain Power in a form 

substantially similar to “Step 1” in Exhibit P. 

 

ii. Step 2: Rocky Mountain Power shall calculate each party’s obligation based on its 

respective share of Facilities Costs for the Heber-Midway Line, Property Rights Acquisition 
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Costs for the Heber-Midway Line, Section 120 Facilities Costs, Section 120 Property Rights 

Acquisition Costs, Facilities Costs for the Tie Line, Property Rights Acquisition Costs for the Tie 

Line, Facilities Costs for any Additional Facilities, and Property Rights Acquisition Costs for 

any Additional Facilities. This information will be compiled by Rocky Mountain Power in a 

form substantially similar to “Step 2” in Exhibit P. This will result in a summary of each party’s 

pre-surcharge and pre-credit cost responsibility. 

iii. Step 3: Rocky Mountain Power shall reconcile each party’s incurred costs and cost 

obligations. This information will be compiled by Rocky Mountain Power in a form substantially 

similar to “Step 3” in Exhibit P. This final step results in the net amount due from one party to the 

other and includes crediting to HLP the purchase price for the Highway 40 Transmission Structures 

by Rocky Mountain Power and adding HLP Cost of Capital Contribution and HLP Capital 

Surcharge Contribution, as applicable, and as more fully described below: 

(1) Highway 40 Transmission Structure Credit to HLP. For Rocky Mountain 

Power’s purchase of the Highway 40 Transmission Structures, HLP shall receive a credit 

in the amount of $390,908.40. 

(2) HLP Cost of Capital Contribution. Using the calculations in Step 1 and Step 2 

of the Reconciliation Report, Rocky Mountain Power will calculate HLP’s obligation to pay 

Cost of Capital, if applicable, pursuant to the method demonstrated in the example 

calculation attached hereto as Exhibit M1 (“HLP Cost of Capital Contribution”). If HLP’s 

share of Project Costs is less than the HLP Credits, then the HLP Cost of Capital 

Contribution shall be $0.00. If HLP’s share of Project Costs is greater than the HLP Credits, 

then the HLP Cost of Capital Contribution shall be calculated as follows (parentheses used to 

show order of operation): ((HLP share of Project Costs minus HLP Credits) divided by 

(Project Costs minus HLP Credits)) multiplied by the Project Cost of Capital. 

HLP Capital Surcharge Contribution. Using the calculations in Step 1 and Step 2 of 

the Reconciliation Report, Rocky Mountain Power will calculate HLP’s obligation to pay 

Capital Surcharge, if applicable, pursuant to the method demonstrated in the example 

calculation attached hereto as Exhibit M-2 (“HLP Capital Surcharge Contribution”). If 

HLP’s share of Project Costs is less than the HLP Credits, then the HLP Capital Surcharge 

Contribution shall be $0.00. If HLP’s share of Project Costs is greater than the HLP Credits, 

then the HLP Capital Surcharge Contribution shall be calculated as follows (parenthesis 

used to show order of operation): ((HLP share of Project Costs minus HLP Credits) divided 

by (Project Costs minus HLP Credits)) multiplied by the Project Capital Surcharge. 

b. Additional Information. In connection with preparation of the 

Reconciliation Report, each party shall provide additional information and documents 

reasonably requested by the other party. Upon completion of the Reconciliation Report, 

Rocky Mountain Power shall provide a written copy of the report to HLP. 

7.5. Amount Due from or to HLP. Within thirty (30) business days following HLP’s 

receipt of the Reconciliation Report, as indicated by “Step 3” of the report, either: 
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a. HLP shall pay to Rocky Mountain Power the amount due from HLP to 

Rocky Mountain Power; or 

b. Rocky Mountain Power shall pay to HLP the amount due from Rocky 

Mountain Power to HLP. 

7.6. Audit. Either party (an “Auditing Party”) shall have the right to conduct a reasonable 

audit the records of the other party (the “Audited Party”) with respect to Project Costs by 

providing written notice to the Audited Party within ninety (90) days after delivery of the 

Reconciliation Report. The Audited Party shall provide such documentation and records as may 

be reasonably necessary for the Auditing Party to review all costs attributed by the Audited Party 

to the Project Costs. 

ARTICLE VIII. TRANSFER OF OWNERSHIP. 

8.1. Conditions Precedent to Transfer. After each of the following conditions precedent 

has been met, the parties shall perform the transfers as set forth in Sections 8.2 and 8.3: 

a. HLP has completed construction of the Section 120 Line in accordance 

with ARTICLE III and the Section 120 Line Agreement. 

b. Rocky Mountain Power has completed construction of the Project as 

required by this Agreement and the Construction Contract. 

c. The Project and the Section 120 Line are suitable for commercial 

operation consistent with Prudent Utility Practice. 

d. The parties have completed the reconciliation reports under Section 7.4 

and paid any amounts due under Section 7.5; provided that such payment may be made 

simultaneously with the transfers. 

8.2. Transfer by Rocky Mountain Power to HLP. Upon the occurrence of the 

conditions precedent set forth in Section 8.1 and simultaneous with HLP’s transfer to Rocky 

Mountain Power as set forth in Section 8.3, Rocky Mountain Power shall sell and transfer to HLP, 

and HLP shall receive and purchase from Rocky Mountain Power, HLP’s Circuits and Additional 

Facilities as provided in this Section 8.2. 

a. Rocky Mountain Power shall deliver to HLP the following documents, in 

a form reasonably acceptable to HLP: 

i. a bill of sale or other mutually acceptable instrument of conveyance 

that vests in HLP title to HLP’s Circuits and Additional Facilities, which shall 

include the conductor, insulators, and other major components of HLP’s Circuits and 

Additional Facilities and a map showing the location of the Transmission Structures 

to which HLP’s Circuits and Additional Facilities are attached; 
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ii. the executed Maintenance and Operation Agreement; 

iii. quit claim deeds or apportionments of the Property Rights 

reasonably necessary to allow HLP to own, operate, repair, replace and maintain 

HLP’s Circuits and Additional Facilities in a manner consistent with Prudent 

Utility Practice; 

iv. an assignment to HLP of warranties or contract rights, if any, 

provided to Rocky Mountain Power by the contractors or the suppliers covering 

HLP’s Circuits and Additional Facilities. 

v. a partial assignment to HLP of warranties or contract rights, if any, 

provided to Rocky Mountain Power by the contractors or the suppliers covering the 

Transmission Structures, to the extent necessary for HLP to enforce any warranties 

or contract rights as they may relate to HLP’s Circuits and Additional Facilities. 

b. DISCLAIMER OF WARRANTIES. EXCEPT FOR THE WARRANTIES 

AND RIGHTS DESCRIBED IN SUBPARAGRAPH (a.iv-v) ABOVE, ROCKY 

MOUNTAIN POWER TRANSFERS THE HLP CIRCUITS TO HLP “AS IS-WHERE IS” 

AND WITH NO REPRESENTATIONS OR WARRANTIES OF ANY KIND OR 

CHARACTER, INCLUDING ANY WARRANTY OF QUALITY, 

MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR CONDITION, 

INCLUDING ENVIRONMENTAL CONDITION. HLP ACKNOWLEDGES THAT IT 

HAS HAD THE OPPORTUNITY TO INSPECT THE CONSTRUCTION AND 

CURRENT CONDITION OF THE HLP CIRCUITS AND THAT ROCKY MOUNTAIN 

POWER HAS NOT MADE, AND EXPRESSLY DISCLAIMS AND NEGATES, ANY 

IMPLIED OR EXPRESS WARRANTY OF MERCHANTABILITY, FITNESS FOR A 

PARTICULAR PURPOSE, OR ANY OTHER WARRANTY OR REPRESENTATION, 

EXPRESS OR IMPLIED, RELATING TO THE HLP CIRCUITS. 

8.3. Transfer by HLP to Rocky Mountain Power. Upon the occurrence of the 

conditions precedent set forth in Section 8.1 and simultaneous with Rocky Mountain Power’s 

transfer to HLP as set forth in Section 8.2, HLP shall sell and transfer to Rocky Mountain Power, 

and Rocky Mountain Power shall receive and purchase from HLP, the Highway 40 Line 

Transmission Structures, the Section 120 Line Transmission Structures, and the RMP Circuits 

located thereon (collectively, the “RMP Facilities”). 

a. HLP shall deliver to Rocky Mountain Power the following documents, in 

a form reasonably acceptable to Rocky Mountain Power: 

i. a bill of sale or other mutually acceptable instrument of 

conveyance that vests in Rocky Mountain Power title to the RMP Facilities, 

which shall include a description of the facilities being conveyed; 

ii. the executed Maintenance and Operation Agreement; 
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iii. quit claim deeds or apportionments of any existing property rights 

owned by HLP in connection with the RMP Facilities, reserving to HLP such rights 

as reasonably necessary to allow HLP to own, operate, repair, replace and maintain 

the HLP Circuits in a manner consistent with Prudent Utility Practice; and 

iv. an assignment to Rocky Mountain Power of warranties or contract 

rights, if any, provided to HLP by the contractors or the suppliers covering the 

RMP Facilities. 

b. DISCLAIMER OF WARRANTIES. EXCEPT FOR THE WARRANTIES 

AND RIGHTS DESCRIBED IN SUBPARAGRAPH (a.iv) ABOVE, HLP TRANSFERS 

THE RMP FACILITIES TO ROCKY MOUNTAIN POWER “AS IS-WHERE IS” AND 

WITH NO REPRESENTATIONS OR WARRANTIES OF ANY KIND OR 

CHARACTER, INCLUDING ANY WARRANTY OF QUALITY, 

MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR CONDITION, 

INCLUDING ENVIRONMENTAL CONDITION. ROCKY MOUNTAIN POWER 

ACKNOWLEDGES THAT IT HAS HAD THE OPPORTUNITY TO INSPECT THE 

CONSTRUCTION AND CURRENT CONDITION OF THE RMP FACILITIES AND 

THAT HLP HAS NOT MADE, AND EXPRESSLY DISCLAIMS AND NEGATES, ANY 

IMPLIED OR EXPRESS WARRANTY OF MERCHANTABILITY, FITNESS FOR A 

PARTICULAR PURPOSE, OR ANY OTHER WARRANTY OR REPRESENTATION, 

EXPRESS OR IMPLIED, RELATING TO THE RMP FACILITIES. 

ARTICLE IX. OPERATION AND MAINTENANCE OF THE 

JORDANELLE-MIDWAY LINE. 

As a part of the transfers as provided in Sections 8.2 and 8.3, the parties shall enter into 

the Maintenance and Operation Agreement to provide for maintenance and operation of the 

facilities that are the subject of this Agreement, in substantially the form attached hereto as 

Exhibit N. The exhibits to the Maintenance and Operation Agreement shall be updated following 

Final Completion and prior to execution. 

ARTICLE X. REPRESENTATIONS AND WARRANTIES. 

10.1. HLP Representations and Warranties. HLP makes the following representations 

and warranties to and for the benefit of Rocky Mountain Power: 

a. HLP is an energy services interlocal entity duly organized, validly existing and in 

good standing under the laws of the state of Utah, and has the requisite power and authority 

to own its properties, carry on its business as now being conducted, enter into this 

Agreement and the transactions contemplated herein, and perform and carry out all covenants 

and obligations on its part to be performed under and pursuant to this Agreement. 

b. HLP is duly authorized and is not prohibited, has taken all actions as may 

be necessary or advisable, and has obtained all governmental or regulatory approvals 
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necessary to execute and deliver this Agreement, consummate the transactions 

contemplated herein, and perform all of its obligations hereunder. The provisions of this 

Agreement and HLP’s obligations hereunder will not violate any applicable laws, 

statutes, ordinances, regulations, licenses or legal requirements of any nature; the 

Organization Agreement of HLP; or any contractual obligation, trust indenture, trust 

deed, mortgage, loan agreement, lease, evidence of indebtedness, or agreement to which 

HLP is a party or by which it or any of its property is bound. 

c. This Agreement is a legal, valid and binding obligation of HLP, 

enforceable in accordance with its terms, except as limited by laws of general 

applicability limiting the enforcement of creditors’ rights or by the exercise of judicial 

discretion in accordance with general principles of equity. 

10.2. Rocky Mountain Power Representations and Warranties. Rocky Mountain 

Power makes the following representations and warranties to and for the benefit of HLP: 

a. PacifiCorp is a corporation duly organized, validly existing and in good 

standing under the laws of the state of Oregon, and has the requisite power and authority to 

own its properties, carry on its business as now being conducted, enter into this Agreement 

and the transactions contemplated herein, and perform and carry out all covenants and 

obligations on its part to be performed under and pursuant to this Agreement. 

b. Rocky Mountain Power is duly authorized and is not prohibited, has taken all 

corporate actions as may be necessary or advisable, and has obtained all regulatory approvals 

necessary, if any, to execute and deliver this Agreement, consummate the transactions 

contemplated herein, and perform all of its obligations hereunder. The provisions of this 

Agreement and Rocky Mountain Power’s obligations hereunder will not violate any 

applicable laws, statutes, ordinances, regulations, licenses or legal requirements of any 

nature; the certificate of incorporation and by-laws of Rocky Mountain Power; or any 

contractual obligation, trust indenture, trust deed, mortgage, loan agreement, lease, evidence 

of indebtedness, or agreement to which Rocky Mountain Power is a party or by which it or 

any of its property is bound. 

c. This Agreement is a legal, valid and binding obligation of Rocky 

Mountain Power, enforceable in accordance with its terms, except as limited by laws of 

general applicability limiting the enforcement of creditors’ rights or by the exercise of 

judicial discretion in accordance with general principles of equity. 

ARTICLE XI. TERMINATION; TEMPORARY MEASURE. 

 

11.1. Option to Terminate for Lack of Final Siting. In the event the parties are unable 

to achieve Final Siting by December 31, 2019, despite good faith efforts by both parties, or if a 

court or other tribunal issues a final, nonappealable order or judgment denying a required Land 

Use Permit for the Project prior to December 31, 2019, then Rocky Mountain Power’s Vice 
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President of Transmission and Distribution Operations and HLP’s General Manager shall meet at 

least once during the month of January 2020 or in the month following entry of the order or 

judgment, whichever occurs first, to discuss in good faith a mutually agreeable alternative to 

termination of this Agreement. If the parties are unable to agree, either party may terminate this 

Agreement by providing written notice of termination to the other party, such termination to be 

on the following terms: 

a. The termination shall be effective five (5) business days following delivery 

of written notice from the terminating party to the non-terminating party, and shall terminate 

all of the parties’ rights and obligations under this Agreement except as provided in this 

Section 11.1 and the following provisions, all of which shall survive termination: 

i. ARTICLE I; 

ii. Section 7.6; 

iii. ARTICLE X; 

iv. ARTICLE XII; 

v. ARTICLE XIII; and 

vi. ARTICLE XIV. 

b. Furthermore, as soon as reasonably practical following termination: 

i. The parties shall provide the reports and perform the final 

reconciliation as provided in Section 7.4 as if Final Completion had been achieved, 

except that (a) in Exhibit J the value for the Section 120 Line shall be zero, (b) 

Section 120 Facilities Costs and Section 120 Property Rights Acquisition Costs 

shall be set to $0.00 in Step 1 of Exhibit P, (c) the recalculated HLP Share shall be 

applied to the Facilities Costs in Step 2 of Exhibit P; and (d) Rocky Mountain 

Power’s share of the Facilities Costs and Property Rights Acquisition Costs for the 

Section 120 Line shall be as set forth in Section 11.2.c.ii(4). 

ii. The parties shall make such payments as required by Section 7.5. 

iii. As the purchase price for the RMP Circuits located on the Section 

120 Line, Rocky Mountain Power shall pay to HLP 35% of HLP’s Section 120 

Facilities Costs and 50% of the Section 120 Property Right Acquisition Costs. 

iv. Notwithstanding the provisions of Section 8.1, the parties shall 

make the following transfers to each other: 
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(1) The parties shall execute and deliver to each other the 

Maintenance and Operation Agreement; and 

(2) HLP shall make the following transfers and deliver to Rocky 

Mountain Power the following documents, in a form reasonably acceptable to 

Rocky Mountain Power: 

(a) A bill of sale or other mutually acceptable instrument of 

conveyance that vests in Rocky Mountain Power title to the RMP Circuits 

located on the Highway 40 Line and the Section 120 Line; 

(b) Quit-claim deeds or apportionments of any existing property 

rights owned by HLP in connection with the RMP Circuits on the Highway 

40 Line and the Section 120 Line, reserving to HLP such rights as 

reasonably necessary to allow HLP to own, operate, repair, replace and 

maintain the HLP Circuits and the Transmission Structures in a manner 

consistent with Prudent Utility Practice; and 

(c) An assignment to Rocky Mountain Power of warranties or 

contract rights, if any, provided to HLP or the suppliers covering the RMP 

Circuits on the Highway 40 Line and the Section 120 Line. 

c. Disclaimer of Warranties. The parties’ transfers under this Section 11.1 are 

subject to the disclaimer of warranties in Sections 8.2.b and 8.3.b. 

11.2. Termination of the Construction Contract for Convenience.  

a. Good Faith Negotiations. If Rocky Mountain Power intends to terminate the 

Construction Contract for convenience (but not for cause), Rocky Mountain Power shall provide 

HLP with no less than thirty (30) days’ advance written notice of such intent. After notice is given 

but not less than fifteen (15) days before the termination becomes effective, Rocky Mountain 

Power’s Vice President of Transmission and Distribution Operations and HLP’s General Manager 

shall meet at least once to discuss, in good faith, mutually agreeable terms including: (i) 

terminating the Construction Contract, (ii) allowing HLP to complete construction of the Project 

and Additional Facilities, without the RMP Circuits or Rocky Mountain Power’s Additional 

Facilities, (iii) providing for an equitable allocation of the Project Costs, Section 120 Facilities 

Costs, and Section 120 Property Rights Acquisition Costs, and (iv) providing for the ownership 

and joint use of the Transmission Structures, HLP Circuits and RMP Facilities, Land Use Permits, 

and Property Rights constructed or obtained under this Agreement, the Section 120 Line 

Agreement and the Highway 40 Line Agreement. 

Although the parties intend to negotiate in good faith, they agree that neither party shall be held 
liable in damages for an alleged breach of an obligation to negotiate in good faith. The parties 
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further agree that neither party shall be held liable for expenses incurred or opportunities 

foregone by the other party in reliance on the party’s agreement to negotiate in good faith. 

b. Termination of Agreement. If the parties cannot agree on terms as provided in 

Subsection (a) within the time period specified and notwithstanding the dispute resolution 

procedures in ARTICLE XIII, either party may terminate this Agreement by providing written 

notice to the other party and/or pursue its remedies, if any, under ARTICLE XII. 

c. Effect of Termination. The termination shall be effective five (5) business days 

following delivery of written notice from the terminating party to the non-terminating party, and 

shall terminate all of the parties’ rights and obligations under this Agreement except as provided 

in this Section 11.2 and the following provisions, all of which shall survive termination: 

(1) ARTICLE I; 

(2) Section 5.13; 

(3) Section 7.2; 

(4) Section 7.6; 

(5) ARTICLE X; 

(6) ARTICLE XI; 

(7) ARTICLE XII; 

(8) ARTICLE XIII; 

(9) ARTICLE XIV. 

ii. Furthermore, as soon as reasonably practical following termination: 

(1) The parties shall provide the reports and perform the final 

reconciliation as provided in Section 7.4 as if Final Completion had been 

achieved, except that (a) in Exhibit J the value for the Section 120 Line shall be 

zero, (b) Section 120 Facilities Costs and Section 120 Property Rights Acquisition 

Costs shall be set to $0.00 in Step 1 of Exhibit P, (c) the recalculated HLP Share 

shall be applied to the Facilities Costs in Step 2 of Exhibit P; and (d) Rocky 

Mountain Power’s share of the Facilities Costs and Property Rights Acquisition 

Costs for the Section 120 Line shall be as set forth in Section (4). 

(2) The parties shall pay any amounts due pursuant to Section 
7.5. 
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(3) HLP shall make the transfers and deliver the documents 

as provided in Section 11.1.b.iv. 

(4) Rocky Mountain Power shall purchase and HLP shall sell 

the RMP Circuits located on the Section 120 Line for 35% of HLP’s 

Section 120 Facilities Costs and 50% of the Section 120 Property Right 

Acquisition Costs. 

(5) Rocky Mountain Power shall execute and deliver to HLP 

the Maintenance and Operation Agreement. 

(6) With respect to HLP’s Circuits and Additional Facilities on 

completed or partially completed portions, Rocky Mountain Power shall 

make the transfers and deliver the documents to HLP as provided in 

Section 8.2.a. 

iii. Conditions Precedent. The items set forth in Sections 8.1.b and 

8.1.c shall not be conditions precedent to the transfers set forth in subsections 

(ii) and (ii(6)). 

iv. Completion of Construction.  

(1) HLP may, at its cost, complete construction of the Project and 

HLP Additional Facilities, including the completion of partially completed 

facilities. Such construction may or may not use the Construction Design or 

Final Siting. Rocky Mountain Power shall have no obligation of any kind 

with regard to the facilities constructed or completed by HLP. 

(2) HLP shall have sole ownership of the portions of the Project 

or HLP Additional Facilities that it constructs or completes and Rocky 

Mountain Power shall have no right to use such lines under this Agreement, 

the Operation and Maintenance Agreement, or otherwise, unless the parties 

expressly agree in writing. 

v. Use of Completed Facilities. HLP shall have the right to use and 

connect to any completed or partially completed Transmission Structures and HLP 

Circuits as provided in the Operation and Maintenance Agreement. 

vi. Disclaimer of Warranties. The parties’ transfers under this Section 

11.2 are subject to the disclaimer of warranties in Sections 8.2.b and 8.3.b. 

 

11.3. Effect of Termination. Termination of this Agreement under Sections 11.1 or 11.2 

shall not relieve either party of any liabilities or obligations arising hereunder prior to the date of 
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termination. The applicable provisions of this Agreement not expressly surviving termination under 

Sections 11.1.a or 11.2.c will continue in effect after termination only to the extent necessary for the 

enforcement of liability and indemnification obligations arising from acts or events that occurred 

while this Agreement was in effect. 

11.4. Temporary Measure. If Final Completion has not been achieved prior to December 

31, 2021, then HLP shall have an option to have a shoo-fly constructed from switch 28A inside 

Rocky Mountain Power’s Midway Substation to temporary facilities at HLP’s Midway Substation 

as shown in the one-line drawing attached hereto as Exhibit O (the “Temporary Measure”). In the 

event HLP elects to proceed with the Temporary Measure: (a) HLP shall provide written notice to 

Rocky Mountain Power of HLP’s exercise of the option on or before January 15, 2022; (b) the 

parties will agree on a mutually acceptable time for construction and duration of the Temporary 

Measure; (c) HLP shall install appropriate line protection as required; (d) HLP shall pay all costs 

associated with the Temporary Measure; (e) Rocky Mountain Power or the Contractor shall 

construct the facilities from switch 28A to a structure outside of parties’ respective substations 

and HLP shall construct all remaining facilities; and (f) HLP shall assume all risk and liability 

associated with the Temporary Measure, and shall indemnify, defend and hold harmless the 

Rocky Mountain Power Indemnitees against any and all third party claims, liability, loss, damage, 

cost, expense, award, fine or judgment (including attorneys’ fees and costs) which arise out of or 

result from the Temporary Measure. HLP shall not be relieved of its duty to perform, indemnify, 

defend and hold harmless the Indemnitees by any failure to obtain insurance covering the claim. 

ARTICLE XII. DEFAULT; LIMITATION ON DAMAGES. 

12.1. Default. For the purposes of this Contract, a “Default” means the occurrence of any 

of the following: 

a. Payment Default. The failure to make, when due, any payment required 

pursuant to this Agreement, if such is not remedied within ten (10) business days after 

written notice. 

b. Performance Default. The failure to comply timely with any other 

covenant of this Agreement, if such failure is not remedied within thirty (30) days after 

the defaulting party’s receipt of a written notice describing the alleged default. If the 

nature of the alleged default is such that it cannot reasonably be cured within such 30-day 

period, then the commencement of the cure within such time period, and the diligent 

prosecution to completion of the cure thereafter, shall be deemed to be a cure within such 

30-day period. If the Default is cured, then no Default shall exist and the noticing party 

shall take no further action. 

12.2. Limitation on Damages. EXCEPT FOR A PAYMENT DEFAULT UNDER SECTION 

12.1.a OR INDEMNIFICATION UNDER SECTION 12.3, A PARTY'S LIABLITY TO THE 

OTHER PARTY ARISING UNDER OR RELATED TO THIS AGREEMENT, WHETHER IN 

CONTRACT, STATUTE OR TORT, IS LIMITED TO THE COST (a) OF COMPLETING 

CONSTRUCTION OF THE PROJECT OR THE SECTION 120 LINE OR (b) OF REPAIRING 
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OR REPLACING ANY DEFECTIVE OR DAMAGED FACILITIES AND SHALL NOT, 

UNDER ANY CIRCUMSTANCES, INCLUDE SPECIAL, CONSEQUENTIAL, 

EXEMPLARY, TREBLE OR PUNITIVE DAMAGES, INDIRECT DAMAGES, LOST 

PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, AS A RESULT OF THE 

PERFORMANCE OR NON-PERFORMANCE OF THEIR OBLIGATIONS UNDER THIS 

AGREEMENT OR PROVIDED BY STATUTE OR IN TORT. 

12.3. Indemnification. Each party (“Indemnifying Party”) shall indemnify, hold harmless 

and defend the other party and its members, directors, officers employees, consultants, attorneys, 

and contractors (“Indemnitees”) against any and all third party claims, liability, loss, damage, 

cost, expense, award, fine or judgment (including attorneys’ fees and costs) which arise out of or 

result from the Indemnifying Party’s acts or omissions in connection with this Agreement, except 

to the extent caused by actions or failure to act of the Indemnitees. The Indemnifying Party shall 

not be relieved of its duty to perform, indemnify, defend and hold harmless the Indemnities by the 

Indemnifying Party's failure to obtain insurance covering the claim. 

ARTICLE XIII. DISPUTE RESOLUTION 

13.1. Dispute Resolution. Any dispute, claim, question, or disagreement arising from or 

relating to this Agreement, except any request for injunctive relief in emergency circumstances 

which makes resort to the following procedures unreasonable, shall be resolved through the 

procedures set forth in this ARTICLE XIII. 

13.2. Claim Cutoff. Unless otherwise specifically provided in this Agreement, any 

Default, dispute, claim, question, or disagreement must be raised within one year of the date the 

Default, dispute, claim, question, or disagreement arose or be forever barred. The party claiming 

that there is a Default, dispute, claim, question or disagreement shall provide written notice of 

the Default, dispute, claim, question, or disagreement to the other Party. 

13.3. Good Faith Negotiations. For a period of thirty (30) days following receipt of the 

notice, or such different period to which the parties may mutually agree, the parties shall use 

good-faith efforts to settle the dispute by consulting and negotiating with each other in good faith 

and by attempting to reach a just and equitable solution reasonably satisfactory to both parties. 

Unless the dispute is resolved sooner, Rocky Mountain Power’s Vice President of Transmission 

and Distribution Operations and HLP’s General Manager shall meet at least once during the good-

faith-negotiation period. Although the parties intend to negotiate in good faith, they agree that 

neither party shall be held liable in damages for an alleged breach of an obligation to negotiate in 

good faith. The parties further agree that neither party shall be held liable for expenses incurred or 

opportunities foregone by the other party in reliance on the party’s agreement to negotiate in good 

faith. 

13.4. Mediation. 
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a. If the parties are unable to resolve the dispute, claim, question, or disagreement 

through good faith negotiation within the good faith negotiation period, then either party 

may submit the matter to nonbinding mediation by providing the other party a written 

request to mediate. Each party shall pay their own costs and fees relating to the 

mediation. 

b. The parties will jointly appoint a mutually acceptable mediator. If they are unable 

to agree upon a mediator within a reasonable period of time, the parties shall each select a 

mediator, and those two mediators who shall jointly appoint a third mediator to act as the parties’ 

mediator. 

c. The parties agree to participate in at least one session of good faith mediation and 

thereafter shall mediate and/or negotiate in good faith for a period of sixty (60) days or such 

additional time as the Parties may mutually agree. 

d. Although the parties intend to mediate in good faith, they agree that neither party 

shall be held liable in damages for an alleged breach of an obligation to mediate in good faith. 

The parties further agree that neither party shall be held liable for expenses incurred or 

opportunities foregone by the other party in reliance on the party’s agreement to mediate in good 

faith. 

e. The parties may, but are not required to, retain the American Arbitration 

Association to administer the meditation proceedings. 

13.5. Arbitration.   

a. Arbitration of Disputes. Any dispute, controversy or claim arising out of or 

relating to this Agreement, or a default or breach thereof, shall be resolved through arbitration as 

provided in this Section 13.5. 

b. Conditions to Arbitration. Completion of good faith negotiations under Section 

13.3 and mediation under 13.4 are conditions precedent to a party’s right to pursue arbitration 

under this Section 13.5; provided, however, that a party may pursue its rights under this Section 

13.5 if the other party declines to engage first in good faith negotiations and then in mediation. 

Arbitration. If the parties are unable to resolve a dispute, controversy or claim through 

good faith negotiations or mediation, either party may submit the dispute for private, 

confidential, binding arbitration in the principal place of business in Utah of the other 

party by providing written notice of the party’s intent to arbitrate. The arbitration shall be 

conducted before a single arbitrator agreed upon between the parties and in accordance 

with the then-current Commercial Arbitration Rules of the American Arbitration 

Association except insofar as the provisions of this subparagraph deviate from those rules 

and except insofar as those rules may call for the American Arbitration Association to 

administer the arbitration, and notwithstanding any AAA rules and procedures or any 

other provision of any state or federal laws, the parties agree that the arbitrator shall not 

consider or aware punitive damages as a remedy. Either of the parties may request that 
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AAA provide a list of arbitrators each of whom has experience and expertise with respect 

to the subject matter of this Agreement. Upon each of the party’s receipt of such list, each 

party shall have ten (10) days to select an arbitrator. The two selected arbitrators shall 

then select a third arbitrator within thirty (30) days from the date the initial two 

arbitrators were selected and the matter subject to arbitration shall be arbitrated within 

sixty (60) days after the selection of the third arbitrator. The arbitration award may 

include equitable remedies of injunction and specific performance. Judgment upon the 

award rendered in the arbitration may be entered in any court of competent jurisdiction. 

13.6. Jury Waiver. To the fullest extent permitted by law, each of the parties hereto 

waives any right it may have to a trial by jury in respect of litigation directly or indirectly arising 

out of, under or in connection with this agreement. Each party further waives any right to 

consolidate any action in which a jury trial has been waived with any other action in which a jury 

trial cannot be or has not been waived. 

13.7. Continuation of Work. Unless otherwise ordered by a court or the arbitrator, the 

parties shall continue their respective duties under this Agreement on a timely basis in 

accordance with the Project Schedule. Each party shall continue to make any required payments 

on a timely basis in accordance with the terms of this Agreement, except to the extent the 

payment is the subject of the dispute. 

ARTICLE XIV. GENERAL PROVISIONS.  

14.1. Confidentiality. As a material condition and further consideration for this Agreement, 

the parties shall keep all of the material terms of this Agreement confidential, and shall not disclose 

this Agreement nor any of the terms hereof, except: (a) as required for a party to perform its 

obligations under this Agreement; (b) as between and among the parties hereto and their legal 

counsel, accountants or tax and financial advisors, and all state and federal taxing agencies entitled 

or required by law to such disclosure; (c) upon the express prior written consent of the opposing 

party, which may be given or withheld in its sole discretion; or (d) as required by order of a court of 

competent jurisdiction or by law including the Utah Governmental Records Access and Disclosure 

Act. The parties shall inform anyone to whom they rightfully disclose the terms of this Agreement 

of this confidentiality provision and further shall inform each such person that he/she is bound by 

this confidentiality provision. In the event any party is compelled by a court to disclose this 

Agreement or any of the terms hereof, they shall (i) immediately provide the opposing party with a 

copy of such order, and (ii) cooperate fully with the opposing party in seeking whatever order or 

assurance is necessary to ensure that confidential treatment will be accorded to this Agreement and 

the terms hereof. The parties acknowledge and agree that money damages may not be a sufficient 

remedy for any breach of the terms of this paragraph, and that the parties would be entitled to seek 

specific performance and injunctive or other equitable relief as a remedy for any such breach. Such 

remedy shall not be deemed to be the exclusive remedy for any breach of this paragraph, but shall 

be in addition to all other remedies available to the parties at law or in equity. The parties further 

acknowledge that the limitations contained in this paragraph are reasonable and necessary for the 

protection of the parties’ interests. Except as expressly provided herein, the parties agree to limit any 
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disclosure regarding the terms of this Agreement to the fact that the parties have entered into an 

agreement for construction of the Jordanelle-Midway Line. It is expressly understood, however, that 

this Agreement may be used as evidence in connection with any subsequent proceeding regarding 

its alleged breach or enforcement. 

 

14.2. Force Majeure. Neither party shall be in breach of this Agreement or subject to any 

liability or damages for inability to meet its obligations under this Agreement to the extent that such 

failure shall be due to causes beyond the reasonable control of such party using Prudent Utility 

Practice, including but not limited to the following: (a) the operation and effect of any law, rule, 

regulation and order of (i) the Utah Public Service Commission, (ii) a state, county or municipal 

governmental body or agency (not including HLP); or (iii) the United States; (b) restraining 

order, injunction or similar decree of any court; (c) war; (d) flood; (e) earthquake; (f) act of God; 

(g) civil disturbance; or (h) strikes or boycotts. Provided, however, that the party claiming force 

majeure shall make every reasonable attempt, consistent with Prudent Utility Practice, to avoid 

or remedy the cause or effect thereof as diligently and expeditiously as possible. Except for the 

obligation to pay amounts owed when due, time periods for performance obligations of parties 

herein shall be extended for the period during which a force majeure event was in effect. 

14.3. Assignment. Neither party may, without the prior written consent of the other party 

(which shall not be unreasonably withheld, conditioned or delayed) assign, pledge or transfer all 

or any part of this Agreement, whether voluntarily or by operation of law. Notwithstanding the 

foregoing, a party may, without the other party’s consent, assign its rights and obligations under 

this Agreement to an entity (a) with which such party is merged or consolidated; (b) to which the 

party sells, transfers or assigns all or a significant portion of its electric system. Provided, 

however, that the assigning or transferring party shall provide reasonable advance notice of such 

assignment or transfer to the other party, and the assignee or transferee shall consent in writing to 

be bound by all of the obligations of the transferring or assigning party under this Agreement. 

14.4. Successors. This Agreement shall be binding on and inure to the benefit of the 

parties and their respective successors and permitted assigns. 

14.5. Notice. Any notice or other communication required or desired to be given under this 

Agreement must be in writing and shall be deemed properly made upon delivery (or upon refusal 

of delivery) and shall be made by (a) personal delivery; (b) reputable overnight commercial courier 

service; (c) certified first-class United States mail with return receipt; (d) email (with confirmation 

of delivery); and/or (e) facsimile (with confirmation of delivery). Notices shall be directed to: 

If to RMP: Benjamin Clegg 

Rocky Mountain Power PMO  

1407 W. North Temple, Suite 220  

Salt Lake City, UT 84116 

Email: benjamin.clegg@pacificorp.com  
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with a copy to: Rocky Mountain Power 

Office of General Counsel 
1407 W. North Temple, Suite 320 

Salt Lake City, UT 84116 

    Email: robert.richards@pacificorp.com 

 

 If to HLP:  Harold Wilson 

Heber Light & Power Company 

31 South 100 West 

Heber City, UT 84032 

Email: hwilson@heberpower.com  
  

with copies to: Jason Norlen 

 Heber Light & Power Company  

 31 South 100 West 

Heber City, UT 84032 

Email: jnorlen@heberpower.com  

and 

Heber Light & Power Company 

Office of General Counsel 

31 South 100 West 

Heber City, UT 84032 
Email: generalcounsel@heberpower.com  
 

Either party may change its contact information for notice by providing written notice to 

the other party in accordance with this paragraph. 

 

14.6. Governing Law. This Agreement shall in all respects be interpreted and enforced 

in accordance with the laws of the State of Utah, without reference to conflicts of laws. 

 

14.7. Time of the Essence. Time is of the essence of this Agreement. 

 

14.8. Relationship of the Parties; No Third-Party Beneficiaries. Nothing contained in 

this Agreement shall be construed to create an agency relationship, association, joint 

venture, trust, or partnership, or impose a trust or partnership covenant, obligation, or 

liability on or with regard to either of the parties. Each party shall be individually 
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responsible for its own covenants, obligations, and liabilities under this Agreement. 

Nothing in this Agreement shall be construed to create any duty to, any standard of care 

with reference to, or any liability or inference of liability to any third party. 

14.9. Further Assurances. Each party shall do all things, including without limitation the 

timely preparation, execution, delivery, filing, and recording of any instruments or 

documents, reasonably requested by the other party to perform its obligations under this 

Agreement. 

 

 14.10. Severability. If any provision of this Agreement is held invalid or unenforceable for 

any reason by a court, governmental agency, or arbitrator, then the objectionable portions of the 

provision shall be stricken, and all other provisions of this Agreement shall remain unaffected and 

in force. The parties shall be relieved of their obligations only to the extent necessary to eliminate 

the objectionable portion(s) unless a court, governmental agency, or arbitrator holds that the 

invalidated provision is not separable from the remainder of this Agreement. 

14.11. Waiver. Any waiver of a party’s rights under this Agreement shall not constitute a 

continuing waiver or a waiver of any other breach of that right or any other right. All waivers 

must be in writing and signed by an authorized representative of the party granting the waiver. 

14.12. Incorporation of Recitals and Exhibits. The above recitals and the attached 

exhibits to this Agreement are incorporated herein as an integral part of this Agreement. 

14.13. Headings; Interpretation; Construction. The headings in this Agreement are for the 

convenience of the parties and are not to be used for its construction or interpretation. Any use of the 

singular in this Agreement also includes the plural and any use of the plural also includes the 

singular. The use of the word “including” shall be non-exclusive and shall having the meaning 

“including, but not limited to.” The parties acknowledge that this Agreement is the product of 

negotiations and that each of them has had the opportunity to consult with legal counsel of their own 

selection. The parties therefore agree that this Agreement is to be construed and interpreted fairly and 

reasonably in accordance with its terms and not as against any party as the drafter hereof. 

14.14. Cumulative Rights and Remedies. All rights and remedies provided by this 

Agreement or available in law or equity are cumulative of each other and the exercise of one or 

more rights or remedies shall not prejudice or impair the concurrent or subsequent exercise of 

other rights or remedies. 

14.15. Entire Agreement; Amendment. This Agreement sets forth the entire agreement 

between the parties on the subject matter of this Agreement, and supersedes all prior agreements 

of the parties with respect to its subject matter. No amendment of any provision of this 

Agreement shall be effective unless set forth in a written document signed by authorized 

representatives of both parties. 

14.16. Counterparts. This Agreement may be executed in one or more counterparts, 

each of which shall for all purposes be deemed to be an original and all of which, when taken 
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together, shall constitute one and the same instrument. Transmission of a party’s signature by 

electronic format shall be deemed delivery of such party’s signature. 
   [Signatures on following page]  

 

 

 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date. 

ROCKY MOUNTAIN POWER, an 

unincorporated division of PACIFICORP, an 

Oregon corporation 

By:/s/ Cindy Crane 

Print name: Cindy Crane 

Title: President 

Date signed:4/3/17 

HEBER LIGHT & POWER, an energy services 

interlocal entity of the State of Utah 

ATTEST: 

By:/s/ Joseph T Dunbeck Jr.  By:/s/Jason Norlen 

Print name:Joseph T Dunbek Jr.  Print name:Jason Norlen  

Title:General Councel  Title:General Manager 

Date signed:3-23-2017 
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Exhibit N 
 

AGREEMENT FOR THE 

OPERATION, MAINTENANCE 

AND 

SHARED USE OF TRANSMISSION 

STRUCTURES 

between 

ROCKY MOUNTAIN POWER 

and 

HEBER LIGHT & POWER 

COMPANY 
 

 
 

This Agreement for the Operation, Maintenance and Shared Use of Transmission 

Structures (this “Operation Agreement”) is entered into on this 24 day of March 2017 

(the “Effective Date”), by and between ROCKY MOUNTAIN POWER, an unincorporated 

division of PacifiCorp, an Oregon corporation (“Rocky Mountain Power”) and HEBER 

LIGHT & POWER COMPANY, an interlocal entity organized under the provisions of the 

Utah Interlocal Cooperation Act, Utah Code Ann. §§ 11-13-101, et seq. (“HLP”). 

 
RECITALS: 

 
A. Pursuant to that certain Joint Use and Construction Agreement for Highway 40 

Line between the parties dated September 16, 2013 (referred to by the parties as the Highway 

40 Line Agreement), the Highway 40 Line Agreement and the Engineering, Procurement and 

Construction Contract for the Highway 40 Line by and between Heber Light & Power 

Company and Probst Electric, Inc., dated March 27, 2014. and that certain Construction 

Agreement for Heber-Midway Line between the parties dated March 24, 2017 (referred to by 

the parties as the Heber-Midway Line Agreement) (jointly, the “Construction 

Agreements”), at the time of execution of this Operation Agreement the parties will have 

constructed a portion of the 138kV transmission line from Rocky Mountain Power’s 

Jordanelle substation located in unincorporated Wasatch County, Utah, and its Midway 

substation located in Midway City, Utah (“Jordanelle-Midway Line”). 

 
B. Under the Construction Agreements and based on the final design and 

construction of the Heber-Midway Line, a party may own all of the Structures or each party 

may own specific Structures in the Jordanelle-Midway Line. In addition, each party will own 

its separate Facilities consisting of transmission and distribution lines, circuits, equipment and 

facilities that are attached to the Structures. 

 
C. The parties desire to enter into this Operation Agreement to provide for the 
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joint operation, maintenance and use of the Structures and each party’s operation, maintenance 

and use of its respective Facilities. 

 
NOW, THEREFORE, the parties hereby agree as follows: 

 
ARTICLE I. DEFINITIONS. 

 
1.1 “Construction Agreements” is defined in Recital A. 

1.2 “Dispatcher” means the parties respective dispatch offices identified in  Section 4.9 c 
1.3 “Default” is defined in paragraph 11.1. 
1.4 “Emergency” means an urgent circumstance where injury, bodily harm, loss of life, or serious risk 

to property or the environment appears imminent. 
1.5 “Facilities” means the HLP Distribution Line and/or the RMP Circuits, either collectively or 

individually. 

1.6 “HLP” is defined in the preamble. 
1.7 “HLP Distribution Line” means the insulators, cross-arms, conductor, and associated pole line 

hardware related to the transmission, distribution, and any communications facilities that are 

owned, operated, and maintained by HLP and attached to the Structures, all as provided in the 

Construction Agreements. In addition, the HLP Distribution Line includes all equipment and 

facilities used to repair and/or replace the equipment and facilities originally installed. 

1.8 “Operation Agreement” is defined in the preamble. 
1.9 “Owner” shall mean the party who owns the particular Facilities or Structures, either HLP or 

Rocky Mountain Power, as the case may be. 
1.10 “Jordanelle-Midway Line” is defined in Recital A. 

1.11 “Prudent Utility Practice” means the practices, methods and acts engaged in or approved by a 

significant portion of the electric utility industry during the relevant time period, and/or any of 

the practices, methods and acts which, in the exercise of reasonable judgment in light of the facts 

known at the time the decision was made, could have been expected to accomplish the desired 

result at a reasonable cost, consistent with good business practices for the electric utility 

industry and reliably, safely and expeditiously. Prudent utility practices are not intended to be 

limited to the optimum practice, method or act to the exclusion of all others, but rather to mean 

practices, methods or acts generally accepted in the geographic region where the parties operate. 

Prudent Utility Practice includes meeting, at a minimum, the laws and regulations applicable to 

the facilities or decisions involved and the National Electrical Safety Code, as last revised. 

1.12 “Required Relocation” is defined in paragraph 6.1. 
1.13 “RMP Circuits” means the insulators, cross-arms conductor, and associated pole line hardware 

related to the transmission, distribution, and any communications facilities that will be owned, 

operated, and maintained by Rocky Mountain Power and attached to the Transmission Structures. 

In addition, the RMP Circuits includes all equipment and facilities used to repair and/or replace the 

equipment and facilities originally installed. 

1.14 “Rocky Mountain Power” is defined in the preamble. 
1.15 “Structures” means the transmission poles, towers and other support structures, together with 

guys, anchors, static wire and related components that are part of the Jordanelle- Midway Line, 

but excludes the insulators, cross-arms conductor and associated pole line hardware related to the 

transmission, distribution, and communications facilities of the HLP Circuits and the RMP 

Circuits. The type and location of the Transmission Structures shall be designed, and the 
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Transmission Structures installed, with sufficient capacity to accommodate the RMP Circuits and 

the HLP Circuits, in a manner consistent with Prudent Utility Practice. 
1.16 “Voluntary Relocation” is defined in paragraph 6.1. 
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ARTICLE II. SCOPE OF AGREEMENT. 

 
2.1. Scope of Agreement. This Operation Agreement provides for the parties’ 

use, operation, maintenance, repair and replacement of the Structures and the parties’ 

respective Facilities, and the parties’ rights and obligations concerning the Structures and 

Facilities. 

 
2.2. Ownership of Facilities and Structures. Rocky Mountain Power owns, and 

this Operation Agreement is applicable to, the RMP Facilities and the Structures described in 

Exhibits A and B attached hereto. HLP owns, and this Operation Agreement is applicable 

to, the HLP Facilities and the Structures described in Exhibits A and B attached hereto. 

 
ARTICLE III. TERM; TERMINATION. 

 
3.1. Term. This Operation Agreement shall become effective on the Effective Date 

and shall continue in effect until either terminated by both parties in writing; provided 

that this Operation Agreement shall automatically terminate in the event either party 

becomes the sole owner of all of the Structures and Facilities. 

 
3.2. Effect of Termination. Termination of this Operation Agreement shall not 

relieve either party of any liabilities or obligations arising hereunder prior to the date of 

termination. The applicable provisions of this Operation Agreement will continue in effect 

after termination, but only to the extent necessary for the enforcement of liability and 

indemnification obligations arising from acts or events that occurred while this Operation 

Agreement was in effect. 

 
ARTICLE IV. USE, OPERATION, MAINTENANCE AND REPAIR. 

 
4.1. Right to Use Structures. Subject to the terms of this Operation Agreement, 

each party shall have the right, without payment to the other party, to maintain its Facilities 

on the Structures owned by the other party, and to have access to and on the Structures 

to operate, maintain, repair or modify their respective Facilities. 

 
4.2 Routine Inspection and Maintenance. Subject to the provisions of ARTICLE V, 

each party shall own, operate, repair, replace, modify and/or perform routine scheduled and 

periodic inspection and maintenance on their respective Facilities and Structures at their own 
expense; in accordance with Prudent Utility Practice and applicable federal, state and local law; and in such a 

manner to minimize the likelihood of a disturbance to the other party’s Facilities; provided, however, that the 

Owner’s failure to do so will not give rise to a cause of action by the other party for any failure that does not 

significantly and adversely affect the other party’s Facilities. If either party’s work on its Facilities or Structures 

causes damage to the other party’s Facilities, the party causing the damage shall pay the cost to repair the other 

party’s damaged Facilities. 

 
 4.3 Emergency Work. During an Emergency, a party shall have the right to 
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CONSTRUCTION AGREEMENT 
FOR 

SECTION 120 LINE 

ADDENDUM 1 TO 
CONSTRUCTION AGREEMENT 

FOR 
HEBER-MIDWAY LINE 

between 
ROCKY MOUNTAIN POWER 

and 
HEBER LIGHT & POWER COMPANY 

This Construction Agreement for Section 120 Line (“Addendum”) is entered into on this 
3rd day of April, 2017 (the “Effective Date”), by and between ROCKY MOUNTAIN POWER, 
an unincorporated division of PacifiCorp, an Oregon corporation (“Rocky Mountain Power” or 
“RMP”) and HEBER LIGHT & POWER COMPANY, an interlocal entity organized under the 
provisions of the Utah Interlocal Cooperation Act, Utah Code Ann. §§ 11-13-101, et seq. (“HLP”). 

RECITALS: 

A. Simultaneously with entering into this Addendum, the parties have entered into a 
Construction Agreement for Heber-Midway Line between Rocky Mountain Power and Heber 
Light & Power Company of even date herewith (the “Master Agreement”), to which this 
Addendum is attached. 

B. The Recitals of the Master Agreement are incorporated herein by this reference. 

C. Pursuant to and as additional consideration for the Master Agreement, the parties 
hereby agree as follows: 

ARTICLE I. DEFINITIONS. 

1.1. Capitalized terms used in this Addendum but not defined herein shall have the 
meanings set forth in the Master Agreement. 

ARTICLE II. TERM. 

2.1. The term of this Addendum shall be concurrent with the term of the Master 
Agreement. 

ARTICLE III. CONSTRUCTION OF SECTION 120 LINE. 

3.1. Construction of the Section 120 Line shall be completed pursuant to this Addendum 
and the following provisions of the Master Agreement: ARTICLE III; ARTICLE IV; Sections 5.4 
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through 5.5, Section 5.6(a), Sections 5.11(c) through 5.11(e), Sections 5.12 through 5.14; 
ARTICLE VI, ARTICLES VII through X, and ARTICLES XII through XIV. 

 
3.2. Scope of Work. Attached hereto as Exhibit 120-A is the scope of work describing 

the facilities to be constructed under this Agreement relative to the Section 120 Line, based on the 
best available data and preliminary engineering studies as of the Effective Date. The parties 
acknowledge and agree that the attached scope of work is general, and that the actual scope of 
work to be performed hereunder includes all work performed in furtherance of the purposes and 
requirements of this Agreement. The design for the Section 120 Line shall include Section 120 
HLP Accommodations and Section 120 HLP Betterments. HLP shall elect HLP Betterments 
within ten (10) days of execution of this Agreement. 
 
ARTICLE IV. AGREEMENT TO DESIGN AND CONSTRUCT SECTION 120 

LINE. 
 
4.1. Request for Proposals. 
 

a. Preparation. On or before April 1, 2017, HLP shall prepare and approve a 
request for proposals (“RFP”) for the engineering, planning and construction of the Section 
120 Line. In preparation of the RFP, HLP and/or its engineer shall ensure that the RFP 
incorporates Rocky Mountain Power’s standard engineering guidelines and the standards 
set forth in the National Electrical Safety Code.  

 
b. Publication and Distribution. Upon approval of the draft RFP by HLP and 

in a manner consistent with HLP’s policies and standard practices, HLP shall publish 
and/or distribute the RFP to qualified contractors. 
 

c. RMP Review. At or prior to the time HLP publishes and/or distributes the 
RFP to contractors pursuant to subparagraph (b), HLP shall provide a copy of the RFP to 
Rocky Mountain Power. Rocky Mountain Power shall provide any comments on the RFP 
to HLP no less than ten (10) business days prior to close of RFP bid period. 
 
4.2. Review and Acceptance of Proposal. Within ten (10) business days of the close 

of the RFP bid period, HLP and Rocky Mountain Power shall select the proposal of a qualified 
contractor (“Section 120 Contractor”) that best meets the parties’ needs including, but not limited 
to, the proposal with the lowest price. 

 
4.3. EPC Contract Terms. Upon selection of the Section 120 Contractor, Rocky 

Mountain Power and HLP shall negotiate with the Section 120 Contractor for a contract (“EPC 
Contract”) for the engineering, planning and construction of the Section 120 Line. The EPC 
Contract shall contain terms typical of such contracts in the electric power industry and shall be 
approved by Rocky Mountain Power and HLP, which approval shall not be unreasonably withheld. 
The EPC Contract shall address, among other subjects, the following: 

 
a. The preparation and approval of engineering, design, and construction plans 

including a construction schedule for the scope of work (“Plans”) that conform with Rocky 
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Mountain Power’s and HLP’s standard engineering guidelines, the standards set forth in 
the National Electrical Safety Code, and Prudent Utility Practice. 

 
b. Construction of the Section 120 Line consistent with the approved Plans. 

 
c. Obtaining all necessary permits by HLP and/or Contractor (except as set 

forth in paragraph 6.1 below). 
 
d. Removal and relocation of existing transmission and distribution circuits. 
 
e. Inspection and testing of the Section 120 Line to ensure its safe and reliable 

operation in accordance with Prudent Utility Practice and all applicable National Electrical 
Safety Code and Western Electricity Coordinating Council criteria and requirements, and 
all applicable federal, state, and local laws, regulations and requirements. 

 
f. Submission and approval of change orders or modifications to the Plans. 
 
g. Draws or scheduled payments based upon completion of segments of the 

project. 
 
h. Warranties or guarantees on design and construction, for the benefit of both 

parties. 
 
4.4. Execution of EPC Contract. Upon approval of the parties and the Section 120 

Contractor, HLP shall execute the EPC Contract. 
 

ARTICLE V. PARTIES’ RIGHTS AND OBLIGATIONS WITH RESPECT TO 
EPC CONTRACT. 

 
5.1. Construction of Section 120 Line. HLP shall be responsible for construction of 

the Section 120 Line in accordance with this Addendum, in a manner consistent with Prudent 
Utility Practice and the Plans. 

 
5.2. Initial Payment of Costs. HLP shall be responsible for the up-front payment of the 

Facilities Costs and Property Rights Acquisition Costs for the Section 120 Line, subject to 
reconciliation of the parties’ respective obligations as provided in ARTICLE VII of the Master 
Agreement.  

 
5.3. Performance. As provided in this ARTICLE V, HLP shall, in consultation with 

Rocky Mountain Power, exercise the rights and perform the duties of the owner under the EPC 
Contract. 

 
5.4. Plans. The parties shall work with the Section 120 Contractor in preparation of the 

Plans. 
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5.5. Coordination and Consultation during Construction. 
 

a. The parties’ representatives shall meet at least weekly to discuss 
construction status and any items requiring coordination. In addition, HLP shall provide 
Rocky Mountain Power with reasonable notice of planned meetings with the Section 120 
Contractor or subcontractors and of tests and inspections on construction or completed 
work. 

 
b. Rocky Mountain Power shall have the right, at all times, to be present at the 

work site, to inspect the construction work performed or being performed by the Section 
120 Contractor and/or HLP, and to observe testing conducted as part of the construction. 
Rocky Mountain Power shall follow all safety rules, regulations and protocols, and shall 
act in accordance with Prudent Utility Practice. 

 
c. Rocky Mountain Power may be present at any discussions with the Section 

120 Contractor concerning significant aspects of the Construction including change 
requests, plan modifications, or unexpected conditions. 

 
d. As soon as reasonably practicable, HLP shall provide Rocky Mountain 

Power with copies of any written, text or email communications to or from the Section 120 
Contractor concerning the RMP Circuits. 
 

ARTICLE VI. GOVERNMENTAL AUTHORIZATIONS AND PERMITS; 
PROPERTY RIGHTS. 

 
6.1. Permits. HLP has obtained a conditional use permit from Wasatch County and road 

right-of-way permits from the Utah Department of Transportation (“UDOT”) for the construction, 
operation, maintenance, repair and replacement of the Section 120 Line. In the event these state 
and local governmental authorizations may be challenged, withdrawn or denied, or other state and 
local governmental authorizations may be required, the parties shall obtain such permits in 
accordance with Section 5.6(a) of the Master Agreement. 

 
6.2. Property Rights. The parties anticipate that the construction, operation, repair and 

replacement of the Section 120 Line can occur within the right of way for Utah Highway 40, the 
use of which has been authorized by UDOT. In the event UDOT revokes its authorization for use 
of the Highway 40 right-of-way, or the right-of-way is not sufficient to accommodate the Section 
120 Line, the parties shall obtain easements and rights-of-way necessary for the construction and 
operation of the Section 120 Line in accordance with Section 5.5 of the Master Agreement. 
 
 

[Signatures on following page] 
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IN WITNESS WHEREOF, the parties have executed this Addendum as of the Effective 
Date. 
 
  ROCKY MOUNTAIN POWER, an 

unincorporated division of PACIFICORP, 
an Oregon corporation 

 
  
  By:  
  Print name: Cindy Crane  
  Title: President  
  Date signed: 4/3/17  
 
 
  HEBER LIGHT & POWER, an energy 

services interlocal entity of the State of Utah 
ATTEST: 
 
 
By:  By:  
Print name:   Print name:   
Title:   Title:   
  Date signed: _________________________ 
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